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#36.42 11/20/69
Memorandum 69-131
Subject: Study 36.42 - Condemmation {Future Use)

One aspect of the "right to take" which should be covered in a com-
prehensive eminent domain statute is the extent to which = condemnor may
exercise the right of eminent domein to take property for a "future" use.
This memorandum deals with this problem.

ATTACHED MATERIAL

The California statutory provisions that include specific authoriza-

tions to take for future use are set out in Exhibit I (pink) attached.
We believe that we have found most, if not all, of these provisions. Any
we have not found will be picked up later before the comprehensive statute
is drafted.

Alsc attached is the following materials:

(1) Background research study--"Condemmation in Anticipation of

Future Needs"--prepared by the staff (white). This 1s a portion of the
comprehensive study on the right to take which is now in Preparation. You
should read this for background on the California statutory and decisional
law.

(2) Surmary of HUD Report--"Advance Iand Acquisition by Local Govern-

ments"--published by the U. S. Department of Housing and Urban Development

~ (August 1968) (green). This summary discusses the advantages and dis-

advantages of acquiring land in advance of need from an economic and
political viewpoint.. You should read this for background.

(3) Bxcerpt from law review article on acquisition of development

righte (yellow). We will refer to this article leter in this memorandum.




(¥) Committee on Public Works Report--"Advance Acquisition of Highway

Rights-of-Way Study."--(July 1967)}(tuff). This report contains additional
background information.

(5) Extract from Highway Resesrch Board Report Suzmary--"Scenic
Ly P Iy

Easements” (gold). We will refer to this report later in this memorandum.

SUMMARY OF STUDY

It 13 well established in California that a statutory grant of the
condemnation power carries with it the power to condemn property in anti-
cipation of the condemnor's future needs. No specific statutory authori-
zation to take for "future” use 1s needed. The standard to be applied to
determine when a taking for a future use is to be permitted is somewhat
imprecise. The standard, however expressed, is to the effect that it must
be reasonably probable that the property will actually be devoted to the
public use for which it is taken.

A statutory statement of the procedure for raising the issue of "future"
use is needed. Traditiomally, future use has been treated as an issue of
"necessity," rather than as an issue of "public use." (The eame was
apparently the case for excess takings until the California Supreme Court
recently determined that such takings presented a "public use" guestion.)
In cases where the resolution to condemn is conclusive on the issue of
necessity, the only way the condemnee can contest a taking for future use
is to show "that the condemnor does not actually intend to use the property
838 1t resolved to use 1t." The existing law is unclear as to the proof

required by the condemnee to defeat a taking for future use.




PRACTICAL FOLICY CONSIDERATIONS

The threat of possible condemnation for a future project will often
create a blight on an area and preclude property owners from improving
their property. Sales in the area will often be at depressed prices.
Under these circumstances, early acquisition of needed property is bene-
ficial to property owmers. Early scquisition often results iﬁ substantial
benefits to the public entity. Unfortunately, public entities generally
find that they do not have sufficient funds to acquire property and con-
struct projects immediately needed, much less to acquire land for future
use. This is a practical limitation on takings for future use. The

California Department of Public Works has a $30 million dollar revolving
fund (July 1967) to permit advance acquisition but nevertheless does not

have sufficlent furds to purchese properiy in all cases where the property
owner wishes to dispose of property located in a future right of way.

It is estimated that the Department of Public Works has saved an average
of $25 million per yesr (over a twelve-year perlod) by using the advance
acquisition revelving fund. In addition, the state acquires in advance
to a considerable extent from current funds. See Committee on Public Works
Report (buff--attached).

The advantages and disadvantages of advance acquisition are well

stated in the Summary of HUD Report {green--attached). You should read

this summary.

STAFT RECOMMENDATIONS

The staff is of the oplnion that future use is not an area where
substantial changes in existing law are needed. However, we believe that

the existing law should be clarified as indicated below. The basic problem
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in this area is a financial one--lack of adequate funds to permit advance
acquisitions. There is nothing we can do about this basic problem.

Accordingly, the staff makes the following recommendations:

{1) Provisions contained in existing statutes that authorize takings
for future use should be repemled and one general sectlon should be included
in the comprehensive eminent domain statute to deel with this matter.

(2) The test to be used to determine whether a taking for future use
is permitted should be stated in genersl terms in the statute. The test
in substance should be that developed by the California courts--whether
there ie "a reasonable probability of use of the property for the public
use for which it is taken within & reasocnable time."

(3) The statute should make clear that a taking for future use pre-
sents a public use issue and that the resolution declaring the necessity
of the taking 18 not conclusive on whether a teking for future use is
prermitted under the general teét to be stated in the statute. The pro-
cedure for contesting a taking for future use should be provided by the
statute. The procedure should provide for a court determination of this
issue. In drafting the procedure, an attempt should be made to provide
a single procedure to cover the public use issue--whether the issue is
raised by a taking for future use, an excess taking, or a substitute taking.
The procedure so developed should alsc be made applicable to other similar
questicns such as whether the taking is for & public use generally, whether
the taking is for "a more necessary public use,” and the llke. We will
be working on this procedure as one aspect of our tentative recommendation

on the right to take.




DETAILED STATUTCRY TREATMENT OF TAKING FOR FUTURE USE

The staff recommends codification of the best expression of the
Judicielly developed test for determining whether a taking for future use
is permitted; we do not recommend that an attempt be made to draft a
detailed, complex section dealing with every aspect of this problem. Never-
theless, others who have considered this problem (e.g., see "Draft of
Model Eminent Domzin Code"--pertinent provision set ocut and discussed
below) have suggested a detailed statutory treatment of takings for future
use. Accordingly, we believe that the Commission should consider this

alternative method of dealing with this aspect of condemnation law.




douel eminend ouiain cods provision
The printed section set ocut elow iz taken from the so~called "Draft

of Model Eminent Domain Code," This draft was prepared by the Committes on
Condemnation Law, Sectlon of Real Property, Probate and Trust Law, American
Bar Associastion in 1967, The followlng statemert was made by the committee

in publishing the drafte

This is not a model
code, nor docs it have the majority ap-
proval of the commitlee. The purpose of

. presenting the drafl ab this time s io
faster debaie and discussion. We hope
that nt ihe 7968 mecting the conmumittee
ean recoramend adoption of a model code.

Ths sectlon as set out in the model cods réadss

Sec. 811, CoNDEMNATION ¥FoR Furuns
' VUse -

A. Such govermment snbdivision and
ageney which has been given the power
of condenination by law may, for pro-
Jects or otherwise, which have boen ap-
proved by the condemnor and by the gov-
erning bedy of the appropriate politieal
entity, efter a general plan has been
adopted by said body, as the same may
e mmended, asquire lands and Interests
therein In foe shnple, or lesser, In nd-
vance of the time of the adoption of a
budget including such lands and inter-
esta, Buch power may be exercised when,
in the judgment of the econdemmor,
the public”interest will de served and
economy effectuntad by forestalling de-
velopment of such Inid, which will entail
greater scquisition costs st a later date,
and when such exercise is determined to
be necessary, convenient, and deasiralle.

B. Upon such saequisition, the con-
demnor may improve, use, maintain or
lease such lands until the same are re-
quired for public use. There may neces-
earily be & period of time between the
acquisition of needed lands and the com-
mencement of actual slte clearance and .
the construction, but auch fact shall not
minimize the public purpose of such sne-
quisition, provided that jt ean be deter-
mined thet such lands will be used for
the purpose for which they were se-
quired within a reasonable time,

C. The owner of such land at the fime
of acquisition under this Soction shall
have tho first right to enter into lease
thereof with the condemmor until such
lands are needed for public vse. Any land
#o leased shall be subject to gencral prop-
erfy taxation during the term of the
lease. All rentals shall be eredited to the
project Jand acquisition account. On re-
quest of the condemnnor, the appropriate
governing body shall provide out of funds
acguired by bond issue or otherwise, #

— -

. tand aequisilion fund is an amoeunt speei-

fied by the condemnor, to be used pri-
merily for the meguisition of land, im-
provements thereon and interests thergin
as ppecifisd in this section prior to ap-
provel of the epecific preject for which
such lends or interests will be required.
Such fund shall be adjustod to reflect
acquisition costs for lands and interests
therein which are thereafter incorpor-
ated in specific approved projects by
iransferring both the appropriation and
the acquisition costs therefor to the
proper actount, .

D, In the management of property
sequired for future use, the condemmor
shell have the power lo file appropriate
action fo prevent waste, to dispossess len.
snis for failure to pay rent, to enjoin
irreparable injury, and such other powers

‘as may be ¢xerciscd by an owner of pri-

wvate land.

E. A condemmor with authority to ac-
quire land under this section shall also
have authority to dispese of land, or part
of it, it it determines there is o longer
need for such property for present or
future purposes and if the public inter-
ests will be best zerved by such disposi.
tion. In the event of disposition, first pri
orily of repurchase st an amount equiva-
lent fo ihe current fair market value of
the property ehall he accorded to the
former ¢wney for sneh property. If such
owner fails to repurchase within a
reasonable time, the 1and shall be adver-
tised for public zale by sealed bids and
sold forthwith to the highest bidder.

“F. In order to cffectuate an orderly
exercise of power under this section, the
agencics and subdivision of government
aecorded zuch power are authorized to en-
ter-into ugreement with each other, or
with the federal government, respecting
the financing, planning, acquisition, man.
egement, use or vacation of property
needed for future use, in order to facili-
tete the goneral objective of r reasonable
program of acquisition of land for future
use.
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Wisconsin provision

™he drafters of the model code provision state that it is based on

the Wisconsim provision (Wls. Stats. 8 59.965) set out below.

2. The commisston may miso, for specific approved highway projects or
otherwlse, with the gemeral approvnl of the eounty board once given and
aftor the geueral plnn of expressways has been adopted by the couitty board,
as the same way be qinended, nequire lands and Intcrests therein of the na-
turo and in the mannor speclfied in this paragraph for the tight of way of
guch expressways In ndvancs of the tlme of the adoption of an expressway
profect budget including such Iands and interests.  Such power may Lo ox-

ercised when In the Judgment of the comunission ihe publle Interest wiil be
served and occonomy cffected by forestalling development of such lands which -
will entall greater acquisition costs at a later date. Upon such acquisition
the comumission may fmprove, use, maintaln or lease such lands until the
game e requived for exprossway constructivn. It i3 recognized that theve
may neceszarily be 2 perlod of thne betweon the acqulsition of needed lands
for right of way zad the commencement of aetual site clearance and con-
structicn, but such fnet shall not minimize the publie purpose of such ae
quisition, The owners of such lands at the time of such acquisition shall
have the first vight to entor into Tease thereof with the county acting by the
commalssion until such lands ave needed for expressway construction. Any
lands so lepsed for more than one year shall be subject to gencral property
taxation during The term of the lease. All rentals shall be credited to the
projoct or to the expressway land acquisition aceount. On request of thé
commission, the county board shall provide out of fands acquired by bond
igsue or otherwise a land acquisitien fund in an amwount speclfied by the com-
misston from time to time, but not in excess of $5,000,000 of expendabla
funds at any one time, to be used primarily for the acquisition of lands, Im-
. provements thereon nad interests therein as specified in this subsection prior
to the approval of the specific expressway project for which such tande or
Intercats will be’ roqoived. Sueh fuud shall be adjusted to refiect acquisitibn
costs for lands and Intorests thoveln thereafter Incorpornted in specific ap- .
proved oxpressway projoects by transferring both the approprintions and the
acquisition costs therefor to the preper cxpresswny tmproveinent expendl-
tures arcount,

Sugpestions of Highway Research Board Study .
Tt is apparent that the model code provision also takes into account the

suggestions of a 1957 Report of the Highway Research Beard. Ses Acquisition of Lan
for Future Highway Use (Highway Research Board, Special Report 27, 1957}« A

compatison of the model code provision with the suggested dasirabls elements or
characteristics of legislation on future use as set out in the 1957 Report does
mich to explain the content of the nodel code provision. The various elementis
or characteristics are set out below and commented upon. The pertinernt portion

of the 1957 Report is quoted where useful.
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Declaration of legislative policy

The model code provision contains no declaration of legislative policy

as such. The 1957 Report contains this suggestion:

A sompreliensive sintement,

“poses that justife the aequisit] bare.
highway vse might well refaeg the act. Such pur-
poses could inciudeytne provision of ﬁighway ac-
commoadations that respond more nearly ta the
dynamis socin] and economic needs of the States
and their subdivisions; Yie establishment o exfer
and more efficient facilitios a1 lower cost; e pre-
vention or diminution of the physjcal and fume-
tional obsolescence of highways:t‘)f\e furtherance
of integrated community development; and \im
general promotion of the public health, safely, and
gencral wellfare. A studv of the court decisions
feveals that such an indicati islative nj
gould be of inestimable vulue to_the judiciary .
which is requived to interyret the statute.

—_—

e s R ]
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The power to take for future use is well established in California and
it 1= not pm:posed tc make any significant change in the standaxd for exer-
cige of such power. We do not believe that a statement such as that contained
in the 1957 Report would significantly aid in 1ntemret§tion.

Delege tion of authority

The model code gives the power to acquire for future use to all condem~
nors. The staff recommends that all condemnors be given this power under one

‘uniform provision. The 1957 Report contains this comment on this aspect of

'advance acquisition:

-indi what varions

Eaverimento]l subdivisions are puthorized to em-
bark npon 2 proram of aeguiriz Jands for Tutire
highway  use, and what snenife lpistrative
hgencies in cacl goveramental woi are empowered
“to act. Many Tughway oféinB Fow agres Thol oo
quiring land for future highway use can be helpfol
in facilitating the development of a modemized

- #yslem of highways at roasonable vost. It would

secm to follow that it s desimble to permis, by
slear legislative suthorization, ngencics of the
cities, counties and other local uhits to acquire
Iands for future use as well ag those of the State
I appropriate justances, or at least to assist in
that aclivity. AN other thinga being equal, the
_more wide-spread its application, the greater will
be the public bencfits derived from the pequisition
of Jends for fuiure highivay use.




Words of futurity

The pertinent provision of the model code is found in subdivision B

which requires that "it can be determined that such lands will be used for

the purpose for vhich they were acguired within & reasonable time." This

1s consistent with the standard suggested by the staff and iz in accord with

the suggestion of the 1357 Report:

ented. A review of the judicial decisioas and the

- Thirdl

ms ebvious that » fuluee use statut Jnyst
ecily what concept of JUlnTily Lon lesi<lsture Las

Jp nund, This can be dote in oue of twe WEYE!

[ he slafule con speeify a definite period of
time, §, 10, 13 years ot e like; or (B The concept
of “reasonable” future time and use can be indj-

xisting slatules dealing with fufure Bse sironsie
fupgesis that the Iatler sfandurd bo uttlized, for
seversd copenl roasons. 10 Lhe Hiat FHage, Wi Come
cept of reasonableficss will provide highway offi-
cials—-and the courts—-with a desirably flexible
slandard. Sceondly, {L{', judiciary has been uni-
form in asserting that sequisition for fulure use

| neans yﬁqu]sition for “reasorobie” future use.
il

i ighway needs sre dynamic, as are Lhe
social and economic instilulions they serve; o
fexible standord will make possible & more cffeo-
tive response to such newmis,

Standards for exercise of power

The staff bellieves that the necessity for the exercise of the power in

a particular case involves the weighing of a number of factors. See Surma ry

-of HUD Report (green--attached) for the summary of the considerations that

should determine whether an advence acquisition is desirable.

Accordingly,

ve do not believe that it is necessary or desirable to provide a "standard"

for the exercise of the power in the statute.

The model code provision includes the following standard:

Such power may be exercised when, in the Judgment of the condemnocr,
the public interest will be served ard economy effectuated by for-
stalling develomment of such land, which will entail greater acqui-
sition costs at & later date, and when such exercize 1s determined
to be necessary, convenient, and desirable,

The model code standard is, we belleve, no standard at all.

nothing to the statute to include this standard.

It would sdd

The 1957 Report. contains the followling statement concerning standards

for the exercise of the power:

ide




Btatutea gracting the power of acquiring land
for future use, as other fegistation which delegates
authority to an sdministrative ageney, must cons
tain_standards to guide the highwav departaent
Jn the exercise of the suthonty. Unites adeguate
standards of thus Tand ave included, the legislation

- mey be subject to legal altack on the ground that
il i3 an uncoustitutionnl delegation of legislative
power. Accardingly, a lepisiaburg mishs want to
gonsider the folluwing siandards, in this connoe-
_t_.ig_n: Jhe statute coultl epecily thal the BCEUISL-

tion_of iand for tulure highiwny use should De

* Wndertaken I, in the opinion of the highwe __tf_é_-
artment, {0} substuntial SAVIRGS M nght-uf:way
costs can ge echicved by acquiring Tands in advancs
of its highway v or the estublishment of
- eomprehensive system of medern higlways will be
brought closcr o reslizaiion; or physical or
funetionel obsolescence of the highwoy plant will
be forestalled thereby; or the ability to inte-
. grate highway accommudntions with urban rede-
. ¥elopinent and communily fucilities, and with pub-
lic and private development generaily, will be
enhanced ; and @ the intended acqrisition is park
of a plan of highwey develapment.

We do not believe that the inclusion of such a standard is necessary to avoid
attack on the ground that the power to take for future use is an inconstitu-
tional delegation of leglslative power. As the staff research study points
out, the power to take for future use has been upheld in Californis absent
any sc-called "standard” and, in fact, absent any express delegation of the
authority to take for future use. The right to take for future use had been
Implied from the delegation of the right to condemn yroperty for a particular
pablic use. |

Type of interest acquired

The model code provision permits the acquisition of "“lands and interests
therein in fee simplel, or lesser.” The staff believes that the public entity
should be able to acquire the same interest for use in t.he future that it can
acquire for immediate use. (In this connection, the acquisition of development
rights will be discussed later in this memorendum.) And the general problem of
the pature of the interest that may be acquired by eminent domain will be

discussed as a separate aspect of the right to take study.
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The 1997 Report contains the following comment concerning thls matter:

The acquisition of lands for future uso Eomce-
times creales vexing paoblems of mannging the
acquired property during the interim period be-
iween its mequisition and its uso for highway pur-
poses. Of parsmount impartance in resolving rome
of these difficulties is the nature of the titls ac- _
quired. If only an sasernont for highway purposes ie
—iaken, and it shouM later develop thst the pro-
jected highway loention nceds to be changed, Lhe
lunds so arquired way revert to the former owuer
witheut reimbursement to the highway depart.-
ment; whereas, if & fec simple title is taken, the
highway deportment is fully protected. Aeccord-
ingly, il is sugersted that Mericintion authors the:
acquisition of 4 fiile in foe simpie or any lesser
galare or interest deemed nerrisary by the feoir-
E_m_z BIONY.

- - !

Pover to sell lands no longer needed

Subdivieion E of the model code provision gives the condemnor the authority
to dispose of land acquired for future use if it becomes surplus and glves the
former owner the first right te repurchase. The staff believes that this 1s
a general prodblem presented not only vwhere land iz condemned for future use
tut also In excess taking case:z, tukings for protective purposes, snd in cases
vhere land has become surplus because tle public nse has been relocated or dis-
contimed. We are worklng on a special study on this matter. Our general con-
clusion so far 1s that the prchilems precented by an attempt to provide the
former owner with a meaningful right to repurchase cannot be overcomef We are
continuing t¢ give the metter consideration. In any event, we do not believe
a special provision to deal with this matter should be included in the section

dealing with ndvance acquisitions. The power to dispose and the rights of the
| former owner, if any, should be covered by a general provision in the compre-

hensive statute. We will work on that provision at a later time.




The 1957 Report contains the followlng comment concerning this aspect

of the problem.

- Regardless of the competeney sod care which
mey characterize a program of nequiring lfands in
advance of need and the enginecring planning
that preceeds it, imponderable faclors are shvays
present which may require a subsequent reafign-
ment of a fuiyre highwey route or even the com-
Plete sbandonment thereef, Shifts in population
gnd in land uses and other considorations can
thwart the best laid highway plans.¥It therefore
beceimes impertant to equip the highway agency
with the means of meeting these contingoncies.
Poless 5 fre simnple interast is acquired. the hirh-

way depaiinient wo be uwalde o disiee of the
fand withae! pionrems o WGiaeal soes, Lol uon
donbing with aeetitstton of bl for Mtars yae

shotld antlauze the acquiy gveney by dispose

f property nio Inneer peoded for prposent or futore
highway purgnses, 1 152 JA0HIL interosh WOl Do
pest_served by such o dispuatlion, Sroper mnle-
guards sueh &5 the requaremneny of public sale by
gietion or sealed Rils resvanelde notice, and pos-
sible priveity of 1opurebase by the former owner -
ghould reccive sitenting,

Power to lease

The model code provision, iu subdivisions B and C, contains authority
to lease property acquired for future use and gives the former owner first
right to the lease. This provision Is similar to the provision found in the
Wisconsin statute.

The staff sees no need for express autbority to lesse property acquired for
future use. The problem is no different ihan with the ﬁanagement and leasing of
other property not actually devoted to publlc use. If a rrovision is needed,
which we doubt, 1t should be a general one.

The model code end the Wisconsin provision both give the former owner a
first right to lease the land. We belisve that this, too, is a general problem
that should be considered In connection with the seyarate study being made of
the first of the former owmer in cases involving excess and protective condemna-

tion and disposition of surplus property generally.




The 1957 study contains the following pertinent comment:

It would herdly be consonant wilh the puhlic in-
terest 4o allow lands acquired for future highway
use {6 remain unproductive during the pericd bo-
tween 1ts aconistlion and aetial highway use. Un-
Iess a fec simple tifle is acquired, there would be
no fegal basis for the leasing of sueh property, It
seems bogical, therefare, for the slatute to nuthor
izo_appropristely (he leasiog of property so se-
glured, {As m the case of 2 saln of surplus lands,
tonsideration mighi be given Lo the desivabilily of
giving priority {0 the former owner) The statute
might alko specify ot restriclions might be sane.
tioned a5 to the wse and devolopment of the lend
by the lessown, If any unatthorized developmont js
underiaken on the land, the lessee showdd not be
compensated for it when the loase oxpires, snd the
statute shoutd so epeeily, The highway depart-
ment should alo be nutlorized to specily any
other ferms or condiions in suel lenxes, ns are in
ke public interest,

Designation of offenses and penalty provisions

Subdivision D of the model code provision provides that the condemnor has
the same powers that may be exercised by an owner of private land to prevent
waste, dispossess tepmants for failure to pay rent, and the like. We see 1o need
to include a comparable provision in Celiformia law. Moreover, if such a pro-
vision 15 needed, it should be & general provision covering the problems arising
out of the management of all pudlic property, not just property acquired for

future use.

The pertiment comment from the 1957 Report is:

Since this kind of a program ray be & subgtan-
tial departure from mest of the sctivities previ-
ously undertaken by highway departinents, destes
patton of offenses and existing peanlly provisions
{where they mav exist) mny nab be aafliciently
brond to cover the cireumstances ereated by the
acquisition of land far future use, For that renson.
it may be well to define nod provide reasonable

penalties for uny specinl offenses which need to be
dealt with. For example, in the mansgenient of
cproperty  ecouived for [alure kighway use, the
highway department shoult be given the wasunl
powers to jrevent waste, the power to dispossess
for failure io pay rent, the power 1o enjoin ire-
pareble injury, cte. Ponslies, involving both fines
and imprisonmont, for misdemesnunrs {which should
-be defined) should fikewise be included, for the
- mast effective administration of {he program in the
“public iaterest,




Intergovernmental cooperation

Subdivision F of the model code provision provides for joint action by
several govermmental agencles. This authority is highly desirable, but 1t
should be a general authority, We have not researched the question, but we
have no'. doubt but that the joint powers authority under California law would
be adequate to cover this matter. If not, appropriate revisions of the Joint
Povers Agreements Statute {Government Code Sections 6500-6514) should be made.
Perhaps a geperal clarifying provision should be included in the comprehensive
statute. In any case, this is a general problem--to be dealt with by a gepexal
provislon~-not one that should be deelt with in a future use section.

The 1957 Report contains the following pertinent comment:

Many phases of highway improvement neeces-
sarily involve more than one subdivisien of govern-
ment, even within the same State. A well-con-
coived progrum of fudure uso noquisition is ne
cxception. If it is desired, {or example, to acquire
land for a futore urban coupressway, it may be
necessary for the State highwey departinent to rely
bervily wpon ibe municipality involved. In some
States, in fact, the municipality would need to
sequite the lomds needed, since the State might
bave little or no authority in the urbanized areas,

spnsiderabion should he miven therefore. to the
sossible inclusion of & provizion which i
ALLROTIZeS The DIEIaY REenties Of o State, citied,
counties, towns villages or other unils to enter
ke pereemends with coch nihier, or with the red-
eral Governmert, respecling 1lie financiTg, jilan-
D, RCQUISIiICh, IMunagement. Us or vaCailon of
property needed for fiture highway use, in omler
1o facilitate the reper] objectives of a reasonnble
program_of arquisition oi land for future use.

=1h




CONDEMNATION OF DEVELOPMENT RIGHTS AND SCENIC EASEMENTS

We have attached a copy of a law review article (yellow) which in-
cludes a statute authorizing the condemnation of development rights.
Also attached is an extract from a Highway Research Board report (gold)
on scenic easements. The writer of the law review aticle (yellow) suggests
(on pages 362-365) statutory provisions designed to implement his recom-
mendations. The Highway Research Board report also contains suggested
legislation. While the staff is generally of the opinion that a public
entity should be able to condemn whatever interest it needs, we are not
convinced that legislation similar to that set out in the law review article
and other report is needed. We will discuss the problem of the interest
permitted to be taken in a subsequent portion of the comprehensive study
on the right to take. The Commission should determine whether it wishes
to give further consideration to specific legislation authorizing the con-
demnation of development rights or scenic easements.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Memorendum 69-131
EXHIBIT I
CALIFORNIA STATUTORY PROVISIONS ON FUTURE USE

Code of Civil Procedure Section 1238(3), (13), (17)

' lfm Exmheofﬂgﬁl: uses | O . | _
.. Buhject to the provisions of this titls, the right of eminent domaln may be exer-
dhﬂ In behalf of the fotlowing public ases:’ o e _ 7

» * " - * »

3, Public uttiitles; municipsl corporations; water worka; dralnage; highways;
mooering pincas; parks; sto. Any pultle utility, and public huiklisgs and grounds,
tor tho nee of any county, Incorporated clty, or clty and county, villags, town, school

. dimérfet, or lrrigation distriet, ponds, Inkes, canals, aquedvets, reservalrs, tuanels,

" fAumes, ditches, or plpes, tands, water system plants, buildings, rights of any nature

. water, and nny other churacter of proparty mwcessary for conducting or storing or

dlstributing water for the use of any consty, fneorporated city, or clty and county,

village or Lown o municlpel water district, or the Inhabitsnts thercof, or any atate

_institntion, or necessary for the propor develapment axd control of such use of sald

. water, elther at the time of the taking of sald property, or for the future proper

developraant and control thereof, or for draluing any county, incorpuraisd city, or

clty and coucty, vilinge or town: rabsing the banks of streams, removing ohstrue-

- tions therefrom, and widening and despeniog or stralghtening thelr channeie; roads,

T higlvwaye, boulevards, streets and alieys; pubilc mooring placds for waterceaft)

* publid paris, Inciuding parks and other places cavered by water, and all other public

taes for the benefit of any county, Jacorperatad city, or city and county, villuge or

* totem, or the inbabltents thercof, which may be authorized by the Leglslatare; but
tha mode of apportioning and collacting the costs of such improvements shalt bo -+
such as may be provided In the statutes by which the samme may be authorized. :

» #* » » #
38, Elsctrias power fachitics. - Electric. power Uses eleotrle heat Mnes, electrie

Baght Haes, electrio Bght, heat and power ¥Mnex, snd’ works o2 lands, baildingy
_-of rights of npy character in water, or any other mueterp:npt::muty li::eenar.r,

‘semary for the proper development and smitral of such use of such electrieity, eftber
at the time of the taking of satd property, or for the future prager development and

* * - ® * *

. 17. Gas, hent, refrigaration s power plants and tacliitles.. Works or plants for
suppiying gas, hent, refrigeration or power to any.connty, clty and county, or In-
carporated elty or town, or lrrigation dlateiot, or the inhabitants thereof, together:
with Jands, bulkdings, and all otber improvements !n or upon which to orect, Install,
place, maistaln, uec or oporate mechinary, sppliamces, works nnd plonts for tho

 purpass of gencrating, transmittlng and dlstributing the same and rights of any

‘- natove In water, or property of any character necessary for the purpose of generat: |

_Ing, trangmitiing and dlstributing the same, or vecosenry for the proper development
and control of such use of such pus, heat, refrigoration, or power, eithar at the thme

' of the taking of sald property, or for the future proper
development and control thereof.



Btmts and Kiglwu;s Code Section 10%.6
¥
§ 104.'5 Aaquhiﬁma!muy!orfutureneeds, leaaaotunneeﬂeﬁ
: lauds; deposit of rentals; refunds

" The authority conferred by this code to acqu!re real property for
siate highway purposes includes authorily to acquire for future
needs, The department is authorized to lease any lands which are
held for state highway purposes and are not presently needed there- -
formmchtermsandmnditimsasthe director may fix and to mains
tamandcareformchpmpertyinordertoaecurerentthm
Twenty-four percent of all rent so recelved shali be deposited in the
Higbway Properties Rental Fund in the State Treasury, which fund -
is hereby created, except that any rent required under the California
Tol]l Bridge Authority Act or any bond indenture executed under said
act to be deposited In some other fund shall be deposited in such oth-
er fund. Thebahnceofmmhrentshallbedepositedinthesmte
Highway Fund.

Whenever it is determined by the Department of Public Worhs ‘
that any rental revenue collected under the provisions of this section
_repregents ent or payment in duplicate, that department

maymakere&mdotmch overpayment or payment in dupl!eate!run
. the Highways Properties Rental Fund and the State Highway Fund,

Water Ooda section 258

] 258, Aaqumﬂnn uf rnlty for tuture nudn. laase of laads not pmuﬂx u-lld.
T terms and conditions o

Tbsanthor!tamafura!brmhmmmuimmﬂmqmmmm o
watsr purposes Includes authority to acquire for future nesds. - The depsctmestis
- autbarized to lease any Jands which are held for gtite dam and water purposes and . -
atw ot preseptly nesded thersfor on such terms und conditions sy the Mrector Sy
nummmmmdmmmeminnmrwmumMm .

i Water Code Section 11575.1

: 1 HE?S ! Ar.qulmlu of prupeﬂy tor fwhtn nemu

‘The avthority conferred by Bestion 11675 to ncqzrlre pfoperty for m.ter pm'pone:
incl'ades nuthurity to acqn!re property necessary for future needs, |



‘Water Code Appendix Section 60-5(5)

3 60-5, NMature of dlstriot; pewaers

Boc. 5. The diatrict 1e horeby declared to be & body eorporate and politic and ax
" snch shal! hayve, In sddition to the olthior powers vested [a It by thlg act, the fullow.
_Ing powers; :

»* * * * *

i 6. To store water In surface or underground rescryolrs within or outalde of the
distret for the common boucfit of the district ot of any zone or goncs. affected ;) to
conserve and reclalm water for prosent and future use within the dlatriet; to ap-
propriate exd aequire water and water #lghts, and import water Into thay district ok
to conserve within or outeide of the district, water for any purpose usefnl (o tho dis.
trick; and to de any and evory lawful act necessary to be done that suificlent woter
.may be available for any present or future benoficlal use or uses of the lends or in-

| habitants within the district, including but not limited to, the acquisition, storage and

* distzibutdon of water for Srrigation, domestie, fire protection, munlelpal, -commerelal,

. Industriel, and all other boneficial uses: to dlatribute, s¢l), or otherwise dlspose of,

. outslde the distrlet, nny waters not neaded for beneficial usca within the district; to

: coemmence, malnteia, Intervene in, defend or compromise, In the name of the dis

i triet 1n behali of the landowners thetoln, or otherwise, and to assume the costs and

: exponaes of any action or proceading Involeing or effocting the ownersilp ax use of

- waters or water rights within or without the distrlet, ased or useful for ony purpose

. of the dlstrict or of common benefit to any land situnted thereln, or Invelving the
wasteful use of water thoerein; to commence, Walntain, intorvene fn, dofend and com:

- promise and to assume the cost and exponacs of any aind all actions and procecdisgs
now or hereafter begun; (o prevent interference with or dimlnution of, or to decfare

_ rights in the netural flow of any stream or surface or subterrancan supply of water

+ used or useful for any purposc of the district or of common bencfit to the lundy within

i the district or £o 1ts Inhiabltants; to prevent emiawful oxpoitation of water from sald -

: detrict; to prevent contanlnation, poliutien or ctherwise readering unfit for bene-

; fetal wse the surface or eubsurface water used or usefel in sald district, and to

| eotamence, malntnin ond defend adtions and procendings to prevent any sach inter

: ferenen with the aforesald waters ag may cndanger or damnge the Inhabitants, 3antds,

ot use of water In, or flowing Inte, the dintrict; provided, kowever, that sald digtrict

| 8hidll not have power to intervene or take part in; or to pay the costs or axpenscs of,

. actions or controversles between the ownery of lands or water rights which do nut

! atboct the Interosts of the distriet.

[Note: The district referred to mt,the'gbove gection
is the Santa Clara County Flood Control and Water
District.]

Govergment Code -Bection TOOO
- 2
. . Legislative intent; essements. It Is the intent of the
%e;sqgﬁ?re-in enacting this chapter to provide a means whereby the
Department of Water Resources, Parks and Recreation, Fish and
Game, and Finance, of the State of Callfornia, may actuire by pur-
chage, gift, grant, bequest, devise, lease, condemnation or otherwise,
the fee or any lesser interest or right in real property in order to pro-
tect, preserve, maintain, improve, restore, limit the future use of, or
otherwise conserve for public use and enjoyment any of the lands and
areas, identified below, alongside the Westslde Freewny, Interstate
Route 5, and the California Aqueduct, which have significant scenic
values; : : ,
{a) Between the California Aqueduct and the Westside Freeway
-from Highway 41 north to Milham Avenue. L
{b) Between the California Aqueduct and the Westside Freew;
from Nesg Avenue north to Pioneer Road. :
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(¢} Between the California Aqueduet, the Westside Freeway and
the Delta-Mendota Canal from Cottonwood Road north to the freeway-
Aqueduct crossing at Orestimba Creek, and between the aqueduct and
f"r:em_-.y north of that point to the Alameda county line,

The Department of Public Works may acquire scenic easements
along said Westside Freeway, provided that funds for such easements
are obtained pursuant {o the provisions of Section 319 of Title 23 of the
United States Code relating to the purchass of interests in lands ad-
jacent to highway rights-of-way, provided further that the federal
government relmbursss the State for the costs of such scenle ease.
ments, and also provided that the use of money for this purpose wilt
not reduce the amount of funds which would otherwise be available to
the State for highway purposes.

Gavermment Code Sectlion 7001

§ 7001. Public purpose of acquisition, The Legislature hereby
declares that the acquisition of interests or rights In real property for
the preservation and conservation of the scenic lands and areas pro-
vided for in Section 7000 constitutes a public purpoese for which public
funds may be expended or advanced, and that any of the state depart-
ments specified in this chapter may acquire, by purchase, gift, grant,
bequest, devise, lease, condemnation or otherwise, the fee or any lesser
interest, development right, easement, covenant or other contractual
right necessary to achieve the purposes of this chapter, Any of said
departments may also acquire the fee to any of the property for the
purpose of conveying or leasing sald property back to its original swn-
er or another person under such covenants or cther contractual ar- -
rangements as will conserve the scenic character and value of the prop-
_ erty In accordance with the purposes of this chapter.

Public Rescurces (ode Sectlon 6808

- § 6808, Acqguisition of rights of way or easements by eondemna-
tion; imstitution of condemmation proceedings; scquisiiion declared
s public use. The commission, if it deems such action for the best
_ interests of the State, may condemu, acquire, and possess in the name
of the State any right of way or easement, including surface rights, for
any operation authorized or contemplated under this chapter, that may
be necessary for the development and production of oil and gas from
- State-owned land and for their removel, transportation, storage, and -
gale. The commission may, for such purposes, in the name of the
people of the State, institute condemnation proceedings pursuant to
Section’ 14 of Article I of the Constitution and the Code of Civil Pro-
cedure relating io eminent domain. The acquisition of such interests

is hereby declared a public use.
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Prior to the institution of such condermnation proceedings, the
coramission shal! adopt & resolution declaring that the publc in-
~ ferest and necessity reguire the acquisition of such interest In lands for
- the purpose of performance of the duties vested in the commission by
" this chapter and that the interest in the lands described In the resolu-

tion is nevessary therefor, The resolution shall be conclusive evi-

(a) Of the public necessity of such proposed publie use,
{b) That such property is necessary therefor.

(¢} That such proposed public use is planned or lucated in the
. manner which s most compatible with the greatest public good and
* the least private injury.



S

CONDEMNATION IN ANTICIFATION
OF FUTURE NEEDS

1
It is well established in California that statutory grants of general

condemnation powers carry with them the power to condemn property in antici-
2
pation of the condemncr's future needs.

The Jjudge-made formule most freguently applied declares that the future

3
requirements must be such as may be "fairly anticipated.” On its face, this

is a somevwhat imprecise standard. A more manageable approach is that which
rejects future needs which are "contingent, uncertain or problematical” and

asks instead whether there is "a reasonable probability of use of the property,
HS
within & reasonable time."

Under either test, the issue turns upon the extent of the condemnor's

p
comnitment to the future project. That is nog to say that funds must be

approprlated or plans and specificatiocns drawnm. Some progress along those
lines is, of course, persuasive. But the probable necessity of the property
for future use can be shown in other ways, as by the condemnor's present

involvement in improvements from which the future project would be a logical

T
extension. Similarly, the likelihood of future population growthes-and the

condemnor's peculiar obligation to serve all comers--may be highly signifi--
8

cant.

Despite the implied nature of the power, condemnation for future use has

9
heen specifically authorized by a few California statutes. Such legislation,

however, provides no guide lines beyond the bare permission given to condemn
10 1]
for "future needs,” or for “"future beneficial use,” or for the "future

12
sroper development and control" of existing public uses.

In this age of transcontinental expressways and interregional water
distribution, the long-range exercise of eminent domain powers is obviously
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13
essential. The policy question confronting the legislative draftsman is

whether to augment the currently uncomplicated code sections with some sort
of verbal litmus that will indicate when so-called "future needs” are too
future.

It is not recommended that such changes be undertaken. The case law
distinction between "fairly anticipated” (i;ﬁ;, reasonably probable) future
uses and those which are mere possibilitiesl is an equitable one. Past
that point, precision is impractical; the limitless diversity of engineering
and financing problems involved, as well as the host of fectors affecting
construction lag times, militate against it. Substantively, the matter is
best left where it is now--an issue of fact, to be resolved by the particular
evidence. Public projects, and the planning for them, are too diverse to do
otherwise.

There 1s, nevertheless, one procedural srea where the need for a specific
enactment is vital. Traditionally, "future use" problems have been treated
as part of the question concerning the necessity for the condemnation, rather
than a8 issues of public use.15 The California Supreme Court held in 1959
that.-where a statute gives conclusive effect to a condemnor's "necessity”
determinaticn--a condemnee cannot challenge (1) "the necessity for meking
a given public improvement,“r(z) "the necessity for adopting a particular

16
or {3) "the necessity for taking particular property.” Yet,

?

plan therefor,'
the same case left the door open for the condemnee to show "that the con-
demnor does not actually intend to use the property as it resolved to use
it."l7 The ensuing years have done nothing to cleer up the gquandary of how
procf of such negative intent 1s any differgnt from proof that there is no
necegsity for taking the condemnee's 1and.l By the same token, in the
"future use” cases, proof that an ostensibly future need was in fact specu-

lative would establish both that "the condemnor does not actually intend to

-



use the property as it resolved to use it" and that there was no "necessity
for teking [the] particular property.”

Ho post-1959 cases have dealt with the latter problem. As a result,
the only meaningful way to implement the court-made limitation519 on con-

demnations for future use is to statutorily, and specifically, make justici-

able the necessity for the particular taking.



FOOTNOTES

(Future Use)

1. See People v. Superior Court, 10 Cal.2d 288, 295-296, 73 P.2d 1221,
1225 (1937); People v. Garden Grove Farms, 231 Cal. App.2d 666,

673-674, 42 Cal. Rptr. 118, 122-123 (1965).

2. Central Pac. Ry. v. Feldman, 152 Cal. 303, 309, 92 P. 849, 852 (1907);
City of Los Angeles v. Pameroy, 124 Cal. 597, 616, 57 P. 585, 591
(1899); Spring Valley Water Works v. Drinkhouse, 92 Cal. 528, 532,

28 p. 681, 682 (1891); San Diego Gas & Elec. Co. v. Lux Land Co., 19k
Cal. App.2d L72, 480-481, 14 Cal. Rptr. 899, 904-905 {1961); City of
Hawthorne v. Peebles, 166 Cal. App.23 758, 762, 333 P.2d b2, Lhi
{1959); Los Angeles County Flood Centrol Dist. v. Jan, 154 Cal. App.2d

389, 39k, 316 P.2d 25, 28 (1957), disapproved on other grounds in

People v. Chevalier, 52 Cal.2d 299, 305-307, 340 P.2d 598, 602-603
(1959); Hamsker v. Pacific Gas & Elec. Co., 59 Cal. App. 642, 646, 211
P. 265, 266 (1922); Vallejo & N.R.R. v. Home Sav. Bank, 24 Cal. App.
166, 174, 140 P. 974, 578 (191h4)}; Northern Light & Power Co. v. Stacher,
13 Cel. App. kOb, 40T7-408, 109 P. 896, 903 (1910); see East Bay Mun.
Util. Dist. v. City of Lodi, 120 Cal. App. ThO, 750-755, 8 P.2d 532,

536-538 (1932}.

3. Central Pac. Ry. v. Feldman, supra ncte 2; Spring Valley Water Works v.
Drinkhouse, supra note 2; San Diego Gas & Elec. Co. v. Lux Land Co.,

supra note 2; Vallejo & N. R.R. v. Home Sav. Bank, supra note 2.

L. PFast Bay Mun. Util. Dist. v. City of Lodi, 120 Cal. App. Th0, 750-755,

8 P.24 532, 536-538 (1932)(condemnation of property already held for
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public use); accord, Board of Educ. v. Baczewski, 340 Mich. 269, 65
N.W.2d 810 {195L); see City of Los Angeles v. Pomeroy, 124 Cal. 597, 616,
57 P. 585, 591 (1899){ "probable necessity"); compare 69 OKLA. STAT. ANN.

§ k6 (2) (Supp. 1967)("probable future needs").

5, B8ee City of Los Angeles v. Pomeroy, supra note 4; San Diego Gas & Elec.
Co. v. Lux Land Co., 194 Cal. App.2d k72, 480-481, 1% Cal. Rptr. 899,
9ok-905 (1961); East Bay Mun. Util. Dist. v. City of Lodi, supra note k;

Highway Research Board, National Research Council, Acquisition of Land

for Future Highway Use xi {Special Report No. 27, 1957); compare State

v. 0.62033 Acres of Land, 49 Del. 174, 112 A.24 857 (1955); State Road
Dep't v. Southland, Inc., 117 So.2d 512 {Fla. Dist. Ct. App. 1960);

Board of Educ. v. Baczewski, supra note 4.

6. Carlor Co. v. City of Miami, 62 So.2d 897 (Fla. 1953); State Road Dep't

v. Southland, Inc., supra note 5.

7. See City of Los Angeles v. Pomeroy, 124 Cal. 597, 616, 5T P. 585, 591
(1899); State Road Dep't v. Southland, Inc., 117 So.2d 512 (Fla. Dist.

Ct. App. 1960).

8. See Central Pac. Ry v. Feldman, 152 Cal. 303, 309, 92 P. 849, 852 (1907});
City of Los Angeles v. Pomeroy, supra note 7; Spring Valley Water Works
v. Drinkhouse, 92 Cal. 528, 532, 28 p. 681, 682 (1891); Vallejo & N.

R.R. v. Home Sav. Bank, 24 Cal. App. 166, 174, 140 P. 97k, 978 (1914).

9. CAL. CODE CIV. PROC. § 1238(3),(13),(17)(West Supp. 1967); CAL. STS. &
HWYS. CODE § 104.6 (West Supp. 1967); CAL. WATER CODE §§ 258 (West Supp.
1967), 11575.1 {West Supp. 1967); CAL. WATER CODE APP. § 60-5(5)(3
West Legis. Serv. 460 [1967])}; see also CAL. GOVT. CODE §% T000-T0OL

(West 1966); CAL. PUB, RES. CODE § 6808 (West 1956).
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1i.
12.

13.

1k,
15.

16.

17.

18.

19.

CAL. STS. & HWYS. CODE § 104.6 (West Supp. 1967); CAL. WATER CODE §§ 258

(West Supp. 1967), 11575.1 (West Supp. 1967).
CAL. WATER CODE APP. § 80-5(5)(3 West Legis. Serv. 460 [1967]).
CAL. CODE CIV. PROC. § 1238 (3){13)(17){West Supp. 1967).

See State Road Dep't v. Southland, Inc., 117 So.2d 512 (Fla. Dist. Ct.
App. 1960); Highway Research Board, National Research Council, Acquisi-

tion of Land for Future Highway Use ix  (Special Report No. 27, 1957).

See notes 3 & L supra.
See authorities cited in note 2 supra.

People v. Chevalier, 52 Cal.2d 299, 307, 340 P.2d 598, 603 (1959); see

Rindge Co. v. County of Los Angeles, 262 U.8. 700, T08-709 (1923)
People v. Chevalier, supra note 16, at 304, 3L0 P.2d at €OI1.

See People v. Superior Court, 68 Cal.2d 206, 436 P.2d 342, 65 Cal. Rptr.

342 (1968},

See notes 3 & b supra and acccmpanying text.
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SETTING OF THE PROBLEM

The purchase of land by local govern-
mente will have to increaze heavily in the
yeurs to come. A conservative estimate of
expenditures for real estate places the figure
at aboul 12 perrent of the entire projected
eapitnl budpets for state and local govern-
ments. Thus, expenditorzs for land {and
existing siructures) are expected to come
to about 84 pilfon a year in the decade im-
mediztely ahead (p. 10}, '

The increased necd for public expenditure
on lsnd will result partly from the large
increaze in the number of people in the
couniry, mont of whom will wish to live in
cities. Population estimates by the Bureau
of 1he Cenyns range from increases of some-
where Letween 85 and 161 million people by
the year 2000, This could easily double the
urbanized arca of the country (p. 10}.
Corresponding inereasss will be required for
new poblic facilities just to muintain the
level of public scrvices now ordinarily pro-
vided by state and loeal govermments. But
standards for urban and state services are
rising, juet ss are all aspeets of the stand-~
ards of Nving enjoyed by, the inhabitants of
this Increasingly affluent society. Indeed,
the sorte of serviees that rvequire relatively
large amonnts of land, soch as recreation,
schools, and transportation, tend to in-
crease Tasier than most other government
gervices,



These extensive zeguizitions of land by
public heding will almost  incvitubly  be
made at prices subjert to 2 substantial eiz.
ing trend, This is indicated by the three
major studies reviewed in Chapler 6, which
showed average rales of rise in fand prices
of 8 10, and 10 percent per yeor, rFespec-
tively, for ithe years 1946 o 1964, 1450 1o
1962, and 1960 to 1964,

In the face of these implacabie trends,
how can loeal governmentis contrive to ac-
guire efficiently the properiles that they
will need as sites for the services they will
provide? Clearly if thay walt untii the land
must be put to use, the most appropriate
properties will have been preempted by
the very privete development thal created
the need for the additional governrent
gervices. Moreover, whatever ajtes are even-
tually acquired, it is likely that the cogt
will be much higher than if they had been
bought earlier.

Cne znswer to the dilernma iz to entici-
pate the need for land and purchase i{ in
advance. The importance of this approach
has been recopnized by the federal govern-
ment in severs! recent pieces of legislation.
They aim te ald keal povernmentis o ac-
quire land in advance for usz in recreniion.
airports, urban renewal and other purposes.

A number of loest governrments have
themselves begun to acquire land before it is
actually needed. The resvlis of & guesiion-
naire survey {reported in Chapter 2% suggest
that somewhal loss than 80 peroent of the
eities of over 50,000 imhabitants in the
United States earry on some sort of advance
acquisition activity., However, the programs
tend to e emall-fypically less than six
aequisitions per year, Schools and parks are
the most usual purpeses for which cities
acquired property in sdvance, though other
specific fufure facililies werve sometimes
covered. No large-scale plans for influencing
orderly land development were reported.

The Buropean picture of advance fand
acguisition by governments is quite differ.
ent. Many countries in Burepe have aclive
policies for acquiving undeveloped land in
order to control the pattern of urban exten-

4

sion. Of these Stockholm, where much of the
land surronnding the central eity was ac-
guired early in the century, i3 the most
famoug example {see Chapter 9).

THE VALUE OF ADVANCE LAND
ACQUISTTION
TO LOCAL GOVERNMENTS

Though the records are aparse, advance
land acquisition in this country gesems capa-
hle of producing good results, For example,
two caze siudies of advance acguisition pro-
grams, ot which Chapters 7 and 8 report,
Hlustrate what can  be accomplished.
For & sample of 17 school sites acguired

~in advance of need by Monlgomery County,

Maryland, the average dollar saving has
been 50,000 per site after all costs have
been taken into sccount., Of & sample of
21 sites which Richmond, Virginia has ac-
quired in advance for expressways, sireet
widenings and achool additions, the aver-
age saving {after an allowance for mistaken
expectations) was $32,000 per site. In addi-
tion to the dollar savings there were other
benefits that in some cases were more im-
partant than the dollar-measared benefits,
n Monlgomery County the program makes
it possible to get the sites best suited for
schools before private development fore-
closes the opportunity. And in Richmond,
advance land acquisition has strengthened
and thas bocome an  intepral part of
the planning process, enabling the city to
make long range plans for ila future con-
strueticn projectz with the knowledpe that
the necessary sites will not be put to some
incompatible use in the interim.

WEIGHING THE ADVANTAGES AND
DISADYANTAGES OF ACQUIRING
LAND 1IN ADVANCE

A major purpose of thig study is to pro-
vide a framework for considering both the
benefits and the dosts to the public of
soquiring land in advance of need. “Bene-
its” should be regarded as any advantage
and “cosis” as any disadvaniage regardioss
of how adeqguately they can be evaluated.
Actunily, mest of the costa and & substan-



tial part of the henefits of advanes acyui-
gition can bLe mensured in dellavs, st least
in an approxivyis fasheon, and where this
ig possible it has been done. But scveral of
the henefits are hard to quantify (hose rusi
nevertheless, be weighed in order fo srrive
at a judgment, What are the henefits of aeio
vanee land azcguisition? And what are the
costs ?

How benefits should be measgred is son-
tingent on whether or not land that has
been purchased in advance ean be sold as
readily as it is bouppht. Land shouid, of
course, be sold if it becomes avident that il
will not be needed for its intended or o sub-
glitute purpose. But it should aiso e soid
if it turns out that other egually accebtable
properties becomes available at a lower cost,
How cost should be defined is indicated by

examining the benefits of advance ac.
quisition. However, these benefits would

need to be defingd differently were it not for
the assumption, which is made throughout
this study, that sales are wmade if and
when they should be.

1. Ferestelling price rises. A major hene-
fit is the msaving to the local govermment
when land is bought early and prices subse-
quently rise. Savings occur not only be-
canse of the genera! upward trend [n ihe
price of land, but alse becauge land prices
commonly jump ducing cenversien from ri-
ral to urban use. For areas in the path of
urban extension, this saving slone will
often outweigh all cost of the advance
acquisition. (The Montgomery County pro-
gram js a case in peint.)}

2, Getting the "best site.” “Obtaining the
best location” was the most usual reason
desipnated ar “most important” by cities
reporting on their advanee acquisitien pro-
grams.

Some sites are typieally much bLetler
guited to a particular public purpose than
are others. Advance acquisition can make it
possible to acguire these best sites for a
school, a park, or whatever, before private
development hag greatly increased  their
cost. Indeed, were it not for the right of
eminent domain, private development might
entirely bar many developed properties

from  subsequent public sse. Bul even
though governmants can condemn land, {hey
o i and pay Lo arguire
: copstruction that
lins taken place; in addivion, relocation prob-
fems and political embarrassment may en-
sue  Advanee acquisttion forestalls these
addilional costs and therchby makes it pog-
sible to acguire “best sites” st a cost which
is advantageous in view of the capaeity of
the lund tu provide the government service
for which it is desired,

8. Imgeovement in the patlern of relaled
fnpd wscs., Advance sequisition can encour-
are desired private Jand development by
offering practical evidence of intended f{u-
ture provision of publie facilities and serv-
ieps, This will set to strengthen the plan-
ninge process of the local government and
to reduce the uncertainty attached to other
public end private investment decisions
which are affected by the location of future
public facilities. This js, of course, a very
difficult benefit to evaluate, and requires
comsiderabla judgment as to its importance
in diffevent circumstances.

4. Dwmproved procedures for sile selee-
tion. A probable benefit from undertaking
a program of advance acquisition is an im-
provement in the procedures of selecting
sites for public facilities, There iz more
iiime to study site reguirements if selection
is made in advanee, and there is more oppor-
tunity for coordinating the zelection of sites
of &l public Tacilities.

5. Return on temporary use. Land being
hei¢ for future use can produce income
whiie it iz being held, or can serve gome
useful public purpose.

Of thiz list of benefils, numbers 1 and 5
are readily subject to dollar meagures,
while numbers 3 and 4 are almost impossible
te value in dollars and number 2 is inter-
mediate. Thus, the advantage of any par-
ticular advance acquisition iz likely to
consist of 2 combinatior of both dollar-
meastrable and intangible benefits,

The principles for measuring benefits num-
bera 1 and 2 are diffienlt to summarize, Suf-
fice it to say that their sum is a function of
the difference between what is paid for a

mast pay 1o acqu

and  dewodish g
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property and what the government wauld be
willing to s 2% ihe Lime the proporly 38 fo
be put to use. Howaver, the marke! price of
tha land at that dote nrovides a fiser below
which the benofit cannet falf, providing,
of course, sale iz unimpeded, The deter-
minante of what povernments chould be
willing to pay are dizseussed in Chapler 4

The cozts of advance seauisition, on the
other hand, are usually amenable to dollar
meagurement, They ars:

1. Cosl of cepidal. The money invesied in
land sometimes needs fte be  borrowed
and therefore involves an intorest cost, But
even if money is svaiiable withouf new bar-
rowing, there iz actuaiiy & cost of tving it up
in land: the benefit of other uses to which
it could be put must be given ap. This “op-
portunity cosl” Ja alse measured by the
interest rate. When the iccul government
can borrow additional funds without impair-
ing its eredit ratling, a good cage can be
made for using the borrowing rate on
munieipal bonds as the cost of capital that
is tied up by the advance land aequinition.

2, Lost property {axes. Since advance land
gequisition removes properity from the tax
roils, the local povernment loses a stramm of
property itzxes that weuld be paid if the
land were left in privats ownership ungil
the time of actual need. The size of the
foregone taxes depends, of course, on the
property tax rate. But it glso depends on the
assessed valuation that is approvriate. i
no private construetion iz prevenled by the
acquisition, the assessed value of the exist-
ing properly can he used, though it should
be adjusted for an expected rize in proporiy
values, If the advance seoguisition prevents
new privaie copstruction whish  wonld
otherwigze have taken piace. the tax Insg on
the new improvemocnts must also be conaid-
ered, unfess thers is resson to bolleve that
the improvements woeuld simply be dis-
plared to another part of the mueicipality,

3. Maragement expensgs, There arve ad-
ministrative expenses associated with run-
ning an advanee scquisition propram. Most
of thesz tend {o be of an sverhead variety.
They include the expense of ongoing
acguisitinn planning and the peneral provi-

&

siong for manaring acnuired property. In
arens whers there iz already a planning
orpanizaiion and ool estate depariment,
thisz ix prohably wot & Iarge cost, but in
smaller communities i may be more of 2
problem.

THE DECISION TO AGOUIRE

The majer bepefifs of sequiring land in
advanee mast in some sense be added to-
goether and the costy subtracted in order to
judge the net advantage or disadvantage
and, thereby, whether the particular ad-
vance acquisitlen iy worth undertaking.
The analysis concentrates, of eourse, only
on the matter of the advantage of acguir-
ing land in advgnee and assumes that an
expreted nead for land has been established.

“Pregent Valuss)' One technical preb-
lam iz epcountered immediately: only com-
parable things can be added, and a benefit
that will be receivad, or a coat incurved, in
the future is not comparable {0 ane received
teday,  The bonefib is Jess valvable if it is
put off since #{ will be enjoyeq for fewer
vears, The future cost iz less burdensome
sinee the resources can be put fo other uses
in the meantime,

In connection twith advance acquisition,
both costz and benefils occur at different
times and ¢ put them all on a comparable
basls it Is necessary io convert each {o a2
single point in fime—the time when the de-
cision must be made. This can be done by
using the well kaown technique of the dis-
counting method appropriate to converting
every cost and every benchit {o ita “present
velue.,” Thus, the benefit of appreciation in
the value of property is fell at the time
fhat the properiy is put to use (had it not
been hought in advance, one would have had
to nay more {ur it st that time). I, aay,
310,000 is paid for lund to be wsed in ten
vears, al which time it is expected to
be worth $18,000, the benefit today is not
£2.000, but the sum that would have to be
invested today to grow to $8,000 ten vears
hence. Al any discount rate selected, the
presené value of o benefit received or cost
inevered  in any  fublure wyear can be
losked up in ¢landard mathemsatical tables,
To iMustraie, if the annual cost of waiting



is pul at 4 percent, the benefit from a dollar
received five years hence is woril foday 82
cents. If it wore received fen yoars hence,
it would be worth 56 cente today; thus, the
present value of the $8,000 aprraciallon is
25,400, Sinilarly, a cost of one dollar in-
curred ten years henece huris only §8 conts
worth if the advantape of waiting (the
earnings of the dellar in the meantime) iz
put at 4 percent. How thiz principle ia
applied to the eosis and benefis of adrance
acquisition is described in a general way in
Chapter & and examined in more detall in
Chaptera 4 and 5.

Uneerfainty in  Egtinating Costs  gnd
Benefity, Granted then that all coste and
benefita have to be converied to their present
values there still remains the problem of
arriving at an estimate of what they are
expected Lo be. For the major cosls, the esti-
mates arg straightforward since iax rates
and thz appropriate interest cost can be
determined with reasonable confidence. For
benefits, estimation ix oflen more diffienit:
Does it seem likely that land prices will rise
gnd, rouphly, how fast? low much more
productive is a site that can be acquired
now but would probably be unavailable in
later yeara? Questions of thiz sort need to
be answered. Chapter § examines the eip-
cumstances in which answers may be mere
confident or less eanfident. For some zovis of
benefits, such as improved plunning and se-
leetion procedures, dollar vaiue estimetes,
however vague, are virfually impossible;
nevertheless, they must not be ignored.

Judging the Nei Adeantege. Expested
costs then are relatively measurable and
sure; expected benefils can vange from
measurable and sure through various de-
grees of measurability and probability, This
suggests a procedure of evaluation,

Say costs come to about § percent a year
(4 percent interest and 2 percent tax}. Then
if prices can be quite confidently predicted
to rise at least at this rafe (asin Montgomn-
ery County), or when the cost of :’vmniish—
ing new constructivn would bring the pries
rise well over the & percent “=gum {as in
Richmond), advance acquisition s cleariy
worthwhile. The benefit of betier sites, im-

proved planning, and the Uke are simely an
addivional borus, At olher times, nncertainty
about e conrse of prices wil fmply that
the benefil of the best site needs to be eval-
pated, alsit rvoughly, to decide whether
‘Ln-"ama’:ﬂ may bo supected L0 excecd a 6 per-
sent rate. Aualogonsly, under still other eir-
cumzslnaces *ntafzg:éblﬂ Lenefits may need to
be carefully evaluniod

The analysis s,np]:ea that good gverage
results are easior to arhieve than are clear
Lenefitz in each undertzking. At best the
chenees of whal will oceur can be evain-
ated, bul unpredictable cecurrences will in-
evitably influence the actual oulcome. This
fact carries an importent moszage about
how 1o oryanize an advance acquisition pro-
grar.

ADMINISTERING ADVANCE ACQUISI-
TION

Somelimes s larpe acgisition must be
viewed as an entity, and acquisition is not
juatified wnless it secms elear that the most
adverse results that are at all likely can be
to'erated, and the more likely ones clearly
advaniageous.

Pooled Progrems, But for many sorts of
acquisition problems the work should be set
sap so that everege results dictate the suc-

enz of the progrem. Te this end it iz im-
;mrmnt to consolidate acquisition of as

ety kinda of sites as possible in one de-
partment. As previously mentioned, it is
alse cssential that the depuriment be free
to sell properties when they turn out not to
e needed, or when cheaper or more suitable
allernatives beewne available,

Other Guides, Proper adminisiration can
nrovide other ways of reduciag the rigk of
adverse resalis. They are discussed at the
end of Chapter 10. The ways inelude proper
aceounting systems, interdepartmental in-
formation systems, and selection of appio-
priate techniques of reserving land. Finally,
restlis can be impreved through coopera-
tion awong local governmoents and by utili-
zation of the powers of the federal govern-
ment to bring a wider framework to bear
en the definition and pursuit of public ad-
vaniagse f{rom anticipating the nced for
laud.
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1. IxtropUCTION

When the State of Florida or a political subdivision thereol proposes
highways, parks, or other public uses requiring acepuisition of private land,
the practice today is to immediately condemn the and if funds have been
appropriated. In cases where the land will not be devoted immediately
to the public use, cither the condemner must wait until the necded funds
have been appropriated, during which time the tand will often be devel-
oped;* or, if funds are available,? the land will be condemned immedialely
although it may not be devoted to the public use for several years.? In

¢ Editor-in-Chicf, University of Miowd Law Review; Sludent Instructor, Yegal
Research and Writing 1 and iI.

L. Reeent dnstanecs have occurred in South Flordda, Earl Crooks, Hioleah zoning con-
sultant, poinled ot that the oty was Jegally umabls to rofese the granting of building
permils for the constructivn of warchouses on Iand that s slated for highway right-of-way
purposes:

Metro officlals say the desl Kl o paticra of land {ransactings in Hisleah which have

cost tuxpayers thousands of exlra deollars for the acquisitiva of recently improved

rlght of way fand,
The Mianti Herald, Nov. 29, 1968, § 1), at 1, cobs. 6.8,

2. .Funds for advancerd zequisitions are very limited, when they exist al atl. For txample,
in Dade County, for the fiscal yeur 1969, the Highway Departwent has bucn budgeled
§75,000 for all projects; only what is left after immediate projects are fsanecd can be used
for edvanced acquisitions, Interview with Charles Crumplon, Assislant Diteclor of the
Metropolitan Dade County Plinning Department, in Miamd, Dee. 31, 1968,

For parks and recreation aveas, there are no funds at all budgeted for advaoced
acquisitions for Dade County in the fiscal year 1969, Tnterview with Robert Perkins, Chiel of
Planning and Programming, Metropolitas Dade Coundy Pk ahd Recreation Depariment,
in Miami, Dec, 31, 1903,

3. For ambority fur such advanced acquisition see, eg., Carler Co. v. City of Miami,

347
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the latier alternative, during the time which elapses before the land is
actually developed for the public use, the private use to which the land
was put ceases, and the econonic benefit—profit 1o the land-owner, tax
revenue to the slate, and the land’s output for society—is lost.

The purpose of this article is to show that throngh a moedern method
of property acquisition—specifically, through acquisition of the develop-

ment rights of land—both the problem of increased condemnation ex-

penses caused by development of the land to be condemned and the prob-
lem of the three-fold economic loss described above can be avoided.

It must be pointed out, however, that a landowner’s right to develop
his land to its most profitable use is basic to the concept of land owner-
ship. It is constitutionally protected.* Yet it is subject to limitation;® and
the constitutional protection which it receives, as a property interest, is
that a taking of the Jand must be based on a proper exertion of the police
power and must be one for which just compensation is made.® The con-
cept of development right acquisition is based on the recognition of this
right, and further, on the recognition that a landowner’s interest in de-
veloping his land is a scverable component of his entive interest in, and
therefore o, the value of the land. As such, it is subject o acquisition
by the state, through condemnation, for example. The following example
will demonstrate how such acquisition might occur: ’

A owns an orange grove through which a highway is planned.
The value of the land as an orange grove is $2,000 per acre. Yet
the fair market value of the land is $4,500 per acre because it
could be developed inte a housing subdivision.

Under methods presently existing, if the State Road Depariment
does not have immediate funds to condemn the land, it might well have
to condemn the and after housing has been constructed on i, obviously
at amounts greater than $4,500 per acre. Yet if it has sufficient funds to
condemn the Jand at $4,500 per acre, the economic benefit of A’s income,
the state’s tax revenucs from the land, and the income from oranges oth-
erwise produced will be lost during the time that would elapse before the
highway could be constructed. '

52 So.2d 897 (Fla. 19533 Slate Koad Dept. v. Sauthland, Inc, 117 Se.2d 512 {Fi, ist Dist.
1960), and authority contubned iherein,

4. Covernmental aciion in the form of regulation which 5 so onerous as fo conslitule
a teking, constitetionally requires compensution, See Goldblatt v, Hempsicad, 365 U8, 590
(1561), and authority cited In 26 Asr. Jus, 2d Fuinent Domain § 157 (1966},

For example, Interference with the right to develop land by erecting billboards has been
held unreasonable and Invalid, as not being ncoessary to the health, safety, and welfare of
the state or community, end Lhercfore » taking of private property for public use without
compensation, Anderson v, Shackelford, 74 Fla. 36, 76 So. 34} (1917} ; sce also Annol, 92
ALXR. 469 (1231); Apnot., 58 ALR2d 1118 {1958).

$, For example, in the arca of billboard construciion (see note 3 siipral), regulations as
to size and height, mannes of comstruction, and maintenance wil be upheld if they tend to
protect public safety, heslth, morals, or gencral welfuze. See St. Louis Poster Adv. Co. v.
t, Louls, 249 U8, 269 (1918}, and gencrally 3 Axr. Jur, 2d Advertising § 14 [1962).

-6. See, e.g., Delaware, L. & WR.R, v, Town of Morristown, 276 Us, 182 (1923),

i
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A development right acquisition act presents a much better alterna-
tive. First, the development right value of A’s property would have to be
computed; it would be the difference between the value of the land at its
present use ($2,000 per acre) and the value of the land if developed
($4,500 per acre), or $2,500 per acre. Sccondly, it is this development
right value component of 4’s interest in his property which should be the
subject of immediate acquisition. After such acquisition, 4 could con-
tinue to produce oranges on his land, profiting and paying taxes as
in the past, or he could sell the interest which he retained. Finally, when
the State Road Department is ready to begin rond construction, it could
condemn the remaining interest in the land and acquire it at its current
value as an orange grove {perhaps more, or less, than the $2,000 per
acre value which existed at the time of the acquisition of the development
use}. Thercfore, the economic Josses of A, of the state, and of society
would be avoided; the state would not have had to risk the condemmation
of developed kand, and 4 will have been fully and fairly compensated.

II. ExisTiNGg AUTHORITY FOR A DEVELOPMENT RIGHT
AcQuisiTION STATUTE

+ A, The Devclopment Right Interest s a Severable
Component of Value

In the leading case of Swilon v. Frasier,” the legistature’s power to
determine the nature of the interest to be taken through condemnation
was recognized. The court said,

['T'3he legistaiure has full power to determine the nature of
the title to be acquired by the condemner [sic], since the consli-
tution of this state places no limitation or restriction on the na-
ture of the title to Jands which may be acquired by the process
of eminent domain® -

The Florida constitution similarly places no limitation or restriction
on the nature of the title which may be acquired. In the sections which
deal with eminent domain,® the general terms of “property” and “private
property” are used.

The Florida legistature has exercised its power to determine the na-
ture of the title to be acguired and has progressively recognized different
interests. The first condemnation statute limited the right which could
be taken to that of an easement, or right to use the property.’® Subse- -
quently, Florida’s condemnation statutes provided specifically for “an
eascment, an estate for years, or the fee simple title . . 1 or gencrally

7. 483 Kan. 33, 315 P.2d 338 (1958}, P

8. Id, at 41, 323 P.2d at M6,

9, Fra. Cowst. Deci.. of Ricras § 9, Fua. Coxst. art. X § 6 (1968},
10, Fra. Rev. Srar, § 1564 (1862),

1i. Fra. Srar. § 7320 (2953},
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“the particular right or estate in said property sought . . . .** The cur-
rent statutes refer simply to “the estate or interest in the property ... ."8
These statutes alone are perhaps broad enough to allow condemnation of
the development right; in any case, they indicate the legislature’s recogni-
tion that various intcrests in Jand can be acquired through eminent do-
main, The development right is another such interest and component of
value, and for the reasons mentioned should be specifically recogmmd
by statute te be subject to condenmation.

B. Gencral Precrdent

A development right acquisition act, enlitled the English Town and
Country Act of 1947, has existed in England since shortly after World
War I It has been the means by which the development rights to Jand
have been expropriated with compensation, leaving the landowner with
the right to use and enjoy the land subject to the government's right to
keep the land undeveloped.

In the United States, similar resulls have been achicved through the
use of the power to condcmn easements, Development rights have, in
effect, been taken by statutes which permit the state or mummpahty to
coudcmn casements'® for purposes such as to conserve future rights of
way and scenic casements for highways.!® In the leading case of United
States v, Causby,*' the court found that a flight casement had Dbeen
taken {and ruled that compensalion was negessary). This type of taking
not only condemns definite development rights but, in cases such as
Causby, also takes the existing use.

Set-back ordinances, which necessarily restrict development rights,
also have been upheld.™ In one case a city was held to have the power
to condemn interests in strips of land abutting an avenue, thereby re-
stricting the owner’s nusc to ornamental courtyard purposes.’®

Easements restricting building heights similarly have been wpheld
{when compensation is given).* The Supreme Court of Minnesota has
recognized that the concept of condemnation includes the taking of cer-
tain development rights if the taking is for a public use® The court

32, 1d. § 7312,

13, Fra, Star. §3 73.021{3), 73.101 (1967); see alo § V4061,

14, 10 & 11 Geo. 6, ¢ 51,

15. Eg., Fra. Svar. § 73.20 (1963).

16, Eg., Wis. Svar, Axn, § B40%(1) (1937).

17, 328 US. 256 (1946).

18, See, e.g., City of Miami v. Romer, 73 So0.2d 285 (Fla. 1954), where the courl sald
that if the ordinance is found o be a valid exercise of the police power the question reraalns
whether thete has been such a deprivation of a beneficial use as to amount to a compensable
taking.

19. In re City of New Yok, 57 App. Div. 166 68 N.Y S, 196, affd saem., 167 NY.
624, 60 N.E. 1108 {1501).

20, See, ¢.g., Parker v. Commonswealth, 178 Mass. 199, 59 N.E. 634 {1901); Piper v.
Ekern, 180 Wis, X86, 194 N W, 159 (1923),

21. State ex rel, Twin City Bldg. & Inv. Co. v. Houpghton, 144 Minn, 1, 176 N.W. 159
{1920).
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defined the restriction on the land use as a “taking,”®® and upheld the
condersnation statute which prohibited certain classes of buildings, on the
ground that a taking to insure fit and hanmonious surroundings was a
taking for a public usc.

C. Acquisition of Devclopment Rights through
Open-Space Legislation

The Federal Housing Act of 19617 led the way, by providing federal
assistance, to the condemnation of land for the public needs of “necessary
recreational, conservation, and scenic areas .-, . )™

“Open-space 1and” Is defined in the act as

any undeveloped or predominantly undeveloped Jand in an ur-
ban area which has value for (A} park and recreational pur-
poscs, (1) conservation of land and other natural resources, or
(C) hisloric or scenic purposes.®

Since the land is in an urban avea and it is “undeveloped” or “pre-
dominantly undeveloped,” it is clear that its greatest component of value
is the development yight, The terminology used in the act is broad enough
to encompass the acquisition of the development right (so long as it is
not acquired only fur a peried of years), as section 1500a provides that
the Home Finance Administrator is authorized “to help finance the acqui-
sition of title to, or other permanent interests in, such land.” (Emphasis
added.)

States have enacted open-space legislation in response to the federat
act.”® The language regarding the interest acquirable usually is broad
enough te encompass the acquisition of the development right. The fal-
lowing excerpt from the California act is typical:

[Alny country or city may acquire, by purchase, gift, grant,
bequest, devise, lease or otherwise, and through the expenditure
of public funds, the fee or gny lesser interest or right in real
property in order to preserve, Hrrough linitation of their future
1se, open spaces and areas for public use and enjoyment.*

The New Jersey act specifically provided for what would be con-
sidered the acquisition of the development right. Consistent with the
American trend it i5 termed a *“conservation easement,” as contrasted
with the English method discussed under section 11 B, above. The act
provides:

22, Id. at 2, 176 NV, 160,

23. 8 701-704, 15 STaT. 185 (1961}, 42 US.CA, §§ 1500-1300{e} (Supp. 1961).

24. 1d, § 1500(b). p

25, Id. § 1500{¢).

26, See, e, Car. Gov't Conp §4 6950-54; Fra, Stax. § 193207 {1967); Mo, Axw. Coos
art, 660, B 357 A (Supp. 1960); N.J. Sear, Awx. § 13:8A o BA-I8 {1961); N.Y. Muric.
Law § 247 (Bupp. 1961).

3. Car, Gov'y Cone § 6930 {emphasis added),

e e =
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Without limitation of the definition of *lands” herein, the com-
missioner may acquire, or approve grants to assist a local unit
to acquite: . .. (b) an interest or right consisting, in whole or
in part, of a restriction on the usc of land by others including
owners of other intercsts therein .. . 2

I the commissioner were 1o acguire the development right, the interest
acquired would be & restriction on the use of the owner of the fee, who
falls within the statute.

Florida presently bas a progressive act, discussed below,™ whercby
open space may be set aside for recreational or park land purposes®
This statute is based upon a landowner’s taking the initiative to convey
development rights to the governing board of any county of this state
in exchange for tax asscssment benefits, rather than on the state’s acquir-
ing the development right through eminent domain.

D. The Devclopment Right Acquisition Power by Implicalion

Although the acquisition of development righls is perhaps the most
modern idea in the law of property today, several established legal con-
cepts scem to point in its direction to such an extent as to imply &
existence of the power. .

1. ADVANCED ACQUISITION

Advanced acquisition, ar condemnation for a fulure use, was recog-
nized by the United States Supreme Court as carly as 1923 in the case
of Rindge Co. v. Los Angeles Conniy.® Florida was one of the first states
to accept the doclrine,® Six other staies have similarly accepled it;™ in-
deed, no state Jegistature which has considered it has rejected it. Under
the doctrine, which will be discussed below in the light of the constitu-
tional requirement of “necessity,” a condemnor has the power to condemn
property even though it will not be devoted to the public use until several
years into the future ™

As was pointed out in the introduction to this paper, the economic
benclits to the individual, to the state, and to society in general are usu-

28, N.J. Stat. Awn. B 13:8A-12 (1961) {emphasis added).

29. Sec discussion under § IV(A) infra.

30. Fra, Star. § 193.202(1) (1967). '

31, 262 ©.S. 700 (3823}, For another recent federal case, se¢ Chopman v, Pullic Utility
Dist. No. 1, 367 F.2d 163 (5th Cir, 1966).

32, See discusslon under § II(C) injra.

33, Berry v. Alabama Power Co., 257 Ala. 654, 60 So.2d 621 (1952); State ex ref, Sharp
v. 062033 Acres of Land, 49 Dol 174, 112 424 857 (1985); Pike County Bd, of Education
v. Ford, 279 SW2d 679 (La. App. 1967}, application denivd, 25% La. 229, 203 So2d 558
Erwin v. Miss. Stale Highway Coram', 213 Miss, 895, 58 Bo.2d 52 (1932); State ex rel,

‘Hmater v. Super. Ct. for Snchomish Counly, 34 Wash, 2d 214, 208 P2d 366 (1949,

34, Seven yeas was gpheld $n Cardar Co. v. Chy of Mismi, 62 S0.2d 207 {Fla, 1953),
ceri. denicd, 346 US. 861 (1966).
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ally lost during the time which clapses between condemnation and devel-
opment of the land for publiz usc. It would certainly seem that since
jurisdictions have accepled the advanced acquisition concept with its in-
herent economic Joss weakness, they would be willing to accept a develop-
ment right acquisition concept which would ulthmately bring aboul the
same result but without the economic loss problem.

A difference between the two concepls whick might Jead to criticism
of the latter lics in the fact that development right acquisition will prob-
ably lead to mwore condemmations for public needs than have previously
been accepted under the case Jaw. Although this objection is dealt with in
the constitutional section below, it seems that the public Interest in avoid-
ing the three-fold economic loss, and the public interest in long range
planning, would justify such a result. It is aise to be noted that the case
law has not set a limit, but has dealt with each case on its particular
facts, .

2. RESTRICTIONS OF USE UNDER POLICE POWER

Insofar as jt Yimits the use of land, the entire body of zoning law®
can be viewed as a type of development use acquisition, Although it is
acquisition without compensation, it is justified when used as a legitimate
exercise of the police powers of the stale, i.c., when it is done to promote
public health, safety, morals, or welfare.®® It is not suggested that the
term “public welfare” should include an avoidance of the economic loss
that resulls without a development use acquisition act, so as to enable
the state to condemn development rights without compensation under the
bolice power, But jt is to be poinied out that, even without compensation,
the state dovs have the power to restrict the use of land for the general
welfare of the public. It scems not so great a step to recognition of the
state power fo restrict land to an existing use by means of the conmipen-
sated acquisition of development rights, in order to prevent public eco-
nomic loss.

III. ConsTiTuTioNAL CONSIDERATIGNS

{Discussion of Florida law on the right to taks=-public
use, necessity, delegation of power, stc. amitted. /
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1V. MErHops oF AcguiriNg 1HE DeEvELoPMENT RIGHTS or LAND
A. Conveyance in Exchange Jor Tax Benefits

Under the present Florida statute regarding outdoor recreational or
park 1and,* the owner or owners in fee of land being used for outdoor
recreational or park purposes may either convey the development rights
of their land or covenant for a term of not less than ten years that the
land will not be used for any purpose other than outdoor or recreational
purposes. The statule defines any covenant used to he ome renning
with the land

In exchange for the giving up of the development right, the land-
owner will receive as a tax benefit the assessment of his land “as cutdoor
recreational or park Jands upon an acreage basis, so long as such lands
are actually used for outdoor recreational or park purposes.”™ The
statute is explicit that “[ijn valuing such Jand for tax purposes, an
asscssor or any taxing agency shall consider no factors other than those
relative to its value for the present use. . . /'

Beyond lhis tax incentive, there are other forces which may come
into play to induce a landowner to give up development rights under
this statute. For cxample, in cascs where home sites are to be sold at

“higher prices because they abut what the developer promises will be a golf

course, the purchasers can refuse to accept the developer’s mere promise
but may actually require him to convey development rights to the
governing baard of the county (or covenant not to develop the land).

California has a similar statute whereby tax benefits can be derived
by entering into use restriclion agreements with governmental agencies.
Under the statute, the tax assessor is required to “consider the effect upon
value [of the land] of any enforccable restrictions to which the use of
the Jand may be subjected.” These restrictions, the act provides,

shall include but are not necessarily limited to zoning restric-
tions Hmiting the use of land and any recorded contractual
provisions Himiting the use of lands cntered into with a govern-
mental agency pursuant {o state laws or applicable local ordi-
nances.*

Maryland, too, has passed a tax credit provision for land determined
to be open-space and

. Id.

80, Fra. Star. § 103.202 {1957).

81, Fra. Star. B 193.202(6) (&) (1067},
82, Fia, Srar. § 193.202{3) {1967).
a3, Id.

84, Car. Ruv. & Tax § 4021 {1967).
£5. Jd. {emphasis added).




()

et kb i el h e . e

1969] ACQUISITION OF DEVELOPMENT RIGHTS 361

for which the owner or predecessor in title has permanently
conveyed or assigned to the State or other designated govern-
mental bodies an eascment or interest in the land which limits
the use thereof in such manner as o preserve its natural open
character in perpetuity.*®

The tax credit can be up to 50% in some categories of open-space™ and
up to 100% in others.®

These statutes are, of course, fine as far as they go, but they are
permissive rather than mandatory. Clearly, when the state or 4 political
subdivision thereof finds it in the public interest to acquire development
rights in order to prevent development in arcas to be condenmed, in order
1o avoid the cconomic loss incident to advanced acquisition, it must also
have a development right acquisition statute under which to exercise
eminent domain power in dealing with a landowner who is not willing to
convey development rights in exchange for lax benefits.

B. Condcmnetion gnd Lease-Back

The Model Eminent Domain Code Draft®® provides a method by
which, in effect, the development right of land can be condemned. Section
311 of the Code, subsection A of which was used in part in the drafting
of the Devclopment Right Acquisition Act of 1969 (proposal), enables
a governmenial subdivision to acquire in advance land which will be
devoted to o public use “within a reasenable time.” Belore the land is
cleared for the public use intended, it can be leased back to the prior
owner or to somcone else if the prior owner declined the lcasing right.
The land therefore would not be unused; and the prior economic benefit,
not lost. Furthermore, under subscclion 311 C, the land would be subject
to taxation. It is clear, too, that the problem of the possibility of increased
acguisition costs at a laler date is avoided.

The major difierence between this method and the direct method
of developraent right acquisition is that in the former (he funds necessary
for advanced acquisition must be at hand, which funds, it was pointed
out®® ave often not available. In addition, all the responsibility con-
nected with land ownership would rest on the state rather than on the
private individual under the condemnation, lease-back method.

The follewing arc salient aspects of the model code draft:

A. Such govermnental subdivision and agency which has been
given the power of condemnation by Jaw may, for projects or
otherwise, which have been approved by the condemnor and by
the governing body of the appropriate political entity, after
a general plan has been adopted by said body, as the same may

85. 7 Mo. Axx. Cope art, 81 § 1215 {Cum. Supp. 1967},
a7, Id. § 12E{c). :

83, id. § RE.

£9, 2 Rear Propenry, Pronare & Trusr J. 365 (1967).
o0, See discussion In mole 2, supra.
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be amended, acguire lands and interests therein in fee simple, or
lesser, in advance of the time of the adoption of a budget
including such lands and interests. Such power ntay be exercised
when, in the judgment of the condemnor, the public interest
will be served and economy effectuated by forestalling develop-
ment of such land, which will entail greater acquisition costs at
a Jater date, and when such exercise is determined to be neces-
sary, convenient, and desirable.

B. Upon such acquisition, the condemnor may improve, use,
maintain, or Jease such lands until the same are requived for
public use, There may nccessarily be a period of time between
the acquisition of nceded lands and the commencement of
actual site clearance and the construction, but such fact shail
not minimize the public purpose of such acquisition, provided
that it can be detcrmined that such lands will be used for the
purpose for which they were acquired within 2 reasenable time.
C. The owner of such land at the time ol acquisition under
this section shall have the first right to enter into lease thereof
with the condemnor wmnil such lands are needed for public
use. Any Jand so lcased shall be subject to general properiy
taxation during the term of the lease. All rentals shall Le
credited to the projoct land acquisition account. . . .

D. A condennor with authority to acquire land under this sec-
tion shall also have authority to dispose of land, or part of it,
if it determines there is no longer need for such properiy for
present or future purposes and if the public interests will be
best served by such disposition. In the event of disposition, first
priority of repurchase at an amount equivalent to the current
fair market value of the property shall be accorded to the
former owner for such property. 1f such owner fails to re-
purchase within a reasonable time, the land shall be advertised
ii)m' public sale by sealed bids and sold forthwith to the highest

idder.

C. Devclepment Right Acquisition

For the reasons given throughout this paper, it is apparent that
public interest requires some means of acquiring the development right
of land. The weaknesses of several available or suggested means have
been demonstrated. It becomes clear that a statute providing a direct
means of development right acquisition is needed, The concluding section
of this paper presenis the writer’s proposal for such a statute,

V. Tue DEvELOPMENT RIGHT ACQUISITION ACT OF 1969-—A PRrorosar
{to be a new chapter in Florida Statutes)

Section I Short Title —- :
This act miey be cited as the Deveiopment Right Acquisi-
dion Act of 1969, ‘
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Section 1T Definition -~

“Development right,” whencver used as referred to in this
act, skall mean the right of the owner of the fec inlerest in the
land to change llhe use of the lond from fis cxisting use to any
other usc.

Section 711 Procedurc.—

(1) The siate, the governing bourd of any conuly or any
municipality in this state, or any other govcrnmental subdivision
or agency whick has been given the power Lo acquire property by
law may, for projocis or otherwise whick have been approved
by the acquiring body and by the governing Lody of ke ap-
propriale political entity, aftcr & gencral plan has been adopicd
by said body, as the samc may be amended, acquire the de-
velopment right of lands thercin, in advance of the time of the
adeption of a budget lo finance the acquisition of the land
in fec simple, or fess, and the development thereof to a public:
purpose, Such power may be excrciscd when, in the judgment
of the acquiring bedy, the public interest will be scrved and
cconomy cffecluated by forestalling acquisition in fee simple,
or less, and development of such land, which would entail
greater acquisition costs at @ later date, ond when such exercise
is delermined to be necessary, convenicnt and desivabic, This
act is in addition lo ell elther provisivns of Florida law dealing
with the acquisition of property or any rights thercin, in whole
or in part.

{2) If the acquisition is to be throngh the excrcise of the
power of eminent domain, in eddition lo following the pro-
cedure set fortk in Chapler 72 of Floride Stotutes, ihe con-
demmor shall st forth in the petition the following:

{a) an explanation why public interest requires the acqui-
sition of the devclopment right bejore the lond is to be ac-
quired in fec simple, or fess.

(b} a gencral plen for the devclopment of the tand wlti-
wmalely lo be goquired including the sctting of ¢ date cortain at
which time the land will be condemned in fee simple, or less;
in no case shall such o date be more than len (10} years after the
date of the cendemnalion of the development right of such
fand.

Comment:

This section is set up in two subsections to make clear the legislative
intent that acquisition may be by means other than eminent domain
proceedings, such as by purchase or gift. Subsection (2) requires in the
case of eminent domain procecdings that the satisfaction of the public use
or interest requircment discussed above™ be shown in the petition itself.

91, 2 Reak Proeerry, Proosie & Trust I, 365 (1967).
© ¥2, See pp. 353457,




(M

364 UNIVERSITY OF MIAMI LAW REVIEIW {Vor. XXIN

Some of the language of subsection {1) was taken from subsection 311 A
of the Model Eminent Domain Code Draft.”

Section IV Compensation—

(1) Where the development right of land is acquired by
means other than through cminent domain proceedings, as by
&ift or purchase, the land owners compensation shall be deter-
mined by the agrecment of the partics involved,

(2) Where the devclopment right of land is acquired
Hirongl cimincnt domain procecdings, the procedure shall be in
accordaice with Chapter 73 of Florida Statutes, and the amount
of full compensation shall be bascd on the difference belween
the fair market valne of the land and the velue of the land for
the nse to which it was devoted at the time of the acquisition,

When the fee simple, or lesser interesi, is subsequently
condemned, the grantor'’s compensation shall be bascd on a cur-
rent appruisal of the value of the land at the use permitied ot the
date of the subsequent acquisition,

Comment ;

This section is designed te clarify the manner in which ConIPENSa-
tion shall be measured to comply with the full compensation requirement
discussed above.® It is suggested that Chapter 73 of Florida Statutes be
amended to clarily that “property,” as used therein, is defined as property
interest. .

‘The second paragraph of subsection (2) is to emphasize that there
will be at the time of the condemnation of the fee simple, or less, a current
appraisal of the land at the use permitled after the condermation of the
development right.

Section V Reconveyance of the development right —

{1) The owner of the land of which the development vieht
has been ecquired under this act shall not change the use of
said land from the usc existing al the time of the acquisition of
the development right without first obtaiuing a writicn instrimnent
from the body which kas acquired the development right, whick
instrument re-couveys all or part of the development right
fo said owner and whick instrument must be promplly recorded
in Lhe soms manner as any other instrument aflecting the title
to real estate.

(2) No governmental body whick holds tille to ¢ develop-
ment vight pursuant to this act shall convey said development
right lo anyone other than the record holder of the jee simple in-
berest in the land to whick the development right attaches, and
the conveyarce to seid owner of the fee shall be made only after a
detersination by said governmentol body that such coiveyance

93, See pp. 361-62.
94, See pp. 357-58.
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would not adversely affcct the interest of the public. Section
125.35, Florida Statuntcs, shall not apply te such sales, bnt any
govermmental body which kas acquired a development Fight pur-
swant to this act shall fortlovitl adopt appropricie regulations
and procedurcs governing the disposition of the same. These reg-
ulations and procedyres shall provide the terms of the convey-
ence, inchiding the compensation to be paid by the grantee. No
developmnent right shall be conveyed by any governmental body
without first holding a public hearing and unless notice of the
proposcd conveyunce and the lime and place thal the public
hearing is to be hetd shall be published once a week for at least
two (2) weeks in some newspaper of gencral circulation in the
conunty invelved prior to said heering.

Comment:

Tt should be noted that under subscction (2) the owner in fee of
the land shall be requited to compensate the governmental body in the
case of a re-conveyance of the development right.

Section Vi Taxation; assessment —-

Awy land the development right of which has becn acquired
shall not be exempt from gencral property taxution. In valuing
stich lands Jor tax purposcs, an @sscssor or any laxing agency
shall consider no fuctor other than those relative to its vafue Jor
the wse cxisting ab the time of the acquisition of the develop-
ment right or, in Uiz case of e re-conveyance under section 4
of the act, for the usc permitted afier siuch re-conveyance.
Section VI Prevcntion of waste and frrcpurable injury.—

The body which has ecqnired the development vight shall
have the poweer lo fle appropeiuie aclion to prevcit waste or to
cnjoin irreparable injury whick will afect the value of the land
as it will be nsed when developed to the wliimate public use,
wnless such waste or irrcparable injury is necessarily incidental
to the use permiticd.

Section VI Inlcr-governmcnial agreentents —

In order to eflectuate an orderly excrcise of power under
this section, the agercics and subdivisions of government ac-
corded such power are amthorized to enfer into agreement with
each other, or with the federal governmment, respecting the
fnancing, planring, or acquisition of properly needed for [ulwre
sse, i order to Jocilitate the gencral objective of @ reasonable
program of acguisition of favd for future use.

Section I1X Efiective Duleo--
This act will be eficctive immedintely upon becoming lmw.
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'STUDY OF ADVANCE ACQUISITION OF HIGHWAY RIGHTS-
OF-WAY

Susmumary oy CoNCLUSIONS AND RrcouMENDATIONS

Highway officials have long recognized the need to reserve the routes
of future highways as soon as they were identified. All too ofien, with-
out the appropriste legal and financial tools, they are compc].led to
watch helplessly as unimproved land is developed and improved prop-
erly changed to even morc intensive uses without being able to acquire
those portions that would inevitably be needed for future highway use.
These highway officials know that the taxpayers want public Ligh-
ways to be constructed but that they will protest vigorously if ihe
facilities cost too much becauss expensive improvements must be
removed to perinit construction.

In recognition of the increasing meed to acquire lands for future
highway use, the Congress, in the Federal-Aid Highway Act of 19866,
directed the Secretary of Comuncrce to undertake s study of the
advance ecquirement of highway right-of-way for the Federal-nid
highway systems. In the study, emphasis was to ba given to the
vision of adequate Line for the dispossl of improvements located on
rights-of-way, the relocation of affected persons and businesses, meth-

s of financing ndvance acquisition, and related matters.

Pursuant to this mendate, the Burean of Public Roads bes reviewed
the existing literuture and materinls whieh have been produced on this
subject matter in the past; has sought new apd current data from the
State highway departments related to clemonts of advance right-of-
way acquisition; and bas consulicd with the Commitice on Rigxht.-of-
Way of the American Association of State Highway Officials. It has
eiso obtained pertinent materinls from the files of the Special Sub-
comsnitiee on the Federal-Aid Highway Program and veluable sugzes-
tions on advance acquisition from its stad,

Future or advance right-of-way acquisition may mean different
things to different persons. It is censidered for the %urposo of this
roport to be the acquircment of real property for highway purposes
et least 2 years prior to its need for highway construction,

Vast sums of money already have been spent and more will be
exponded to make public highways the most efficiont channals of
transportation that we know how to provide, The 1865 right-of-way
cost estimate for the Interstate System alone was $7.2 billion includin
the amount expended before January 1, 1965; of this, it is estima
that approximately $3 billion of right-of-way remsins yet to be
acquired. Additionally, considerable sums are beinp spent each year
for other public highways, both on and off the Federal-aid highway

tems for rights-of-way, and untold amounts will be involved in
right-of-way acquisition programs tha$ are needed but as yet un-
authorized, especially in ths urbanized arcas of the Nation. If thess
investmeonts of the efforts of men and resources are to yield the

1
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meximum of beneficlal resnlis, past misiakes, particalarly those of
onission, must serve as guides for {utnre conduct.

Benefits which can bo harvested by the public from an approprinte
program of acquiring properly for Diture hichway use include:

(1) Right-of-way costs will be muininized by forestalling costly
dovelopment of fand ullivetely required for higlhway purposes,

{2) Khere can be more orderly, deliberate, and Lene!‘imiﬂl
relocation of persons, businesses, fatme, and othes existing uses of
proporty at lower coonvimie and sociol costs.

(3) More orderly dovelopraout of conununities will be nclieved
by the early identification and rescrvation of bighway losations.

{4) Private developers and property owners will bs enabled to
plan their private lnnd uses wd development wholly consistent,
physically and Ninctionally, with an ultsmate hizhwhy plan,

(6} Highway improvement selivities will be facilitated by the
provision of mere lendtime whick the rdvance eegnirenient of
right-of-wry makes possibie. Advanee cogineering planaing and
design will ba stimulated, therchy making possible & more
rational and deliberutc appronch to the provision of & modern
highway pinndt,

(8) Without the pressure of having Lo meet short dendlines,
negotintions with property owness ean be much moro serene and
eatisfactory from every paint of view. Public relutions generally
will be facilitatod.

These advantuges notwithstanding, sdvance acquisition is not an
Aladdin's Lamp. It hus somo potentiad shorteoinings that must be
reckonod with—

{1} Great enre must bo takoen in the administration of a pro-
gram of advance right-of-way sequisition to make sure that com:-
mitments aro not inade only {o ba nbandoned after further study
is made.

(2) In arens of stable Jand use, potentinl advantiages may be
questionablo. Econoinic aud soeial roturns from the application
of the concept will Lo grentest in the undeveloped suburban and

“urban fringe arens of metropolitan places and in downtown aress
where land uses are hoing upgraded or are rapidly changing.

(3% When improved property is purchased in rdvince of need,
the State must maintein the seguired properiies if neighborbood
deterioration is to be aveided. Under these eircumstances, the
State may be plagued with o1l the usual probleins associated with
6 landlord and tennnt relationskip. If properties remain vacant,
vandalism and policing can become an acute problem.

A few llustrations of cost savirgs ¢Tocted by advance right-of-way
soquirement sre yiotewnrthy. In the Birmingham zrea of Alabumn, &
large undevelopod shopping center site, purchased by the State high-
way depariment in 1058, will not be needed far highway purposes
until some time this yeur; tho site was purchased for $275,000, and
this representod a savings of severa] million dollars in land and
improvement costs which woull have besn ineurred had the shopping
center beer built. The Arizena Highway Department purchased a
S-acre tract in East Phoenix for $57,700; one of the lurgest Phinenix
builders had opticned this property in order to build a lares condo-
ninium apartment project; had the projeel been built, many thousands
of additional dollars of right-of-wiy cost would have been involved.
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.The economics of advance right-of-way acquisition can be ap-
gronchad negatively, so to speak, as well as positively as has been

one in the forogoing #flustration. In one State, for example, 2 new
trailler park was acquived for higlway purposes costing $200,000.
The land value amounted to only §32,000. Had the parce] been pur~
chased before construction of tho trailer park, $168,000 might have
becn saved.

Since 1952, California has used an advanco right-of-way scquisition
revolving fund of $30 million with which tho State has purchased
property estimated at $66 million. 1 these scquisitions had not been
mmle and normel improvements permilted to proceed, the costs in
the future to the State would have approximated $366 million. The
indicated savings, thevefore, are estimated at $300 million, over &
12-year period, or an average of $25 wnillion per year. In 1965, tho
capital outlay for highway vight-of-way in Colifornia was $178 raitlion;

¢ savings, through advance purchases, from this fund Alone,
amounicd to approximately 14 percent of its total right-ol-way costs.
In sddition, the State acquires in advance to & considerable extent
from current funds.

It hos been gencrally recognized that under many circumstances
1t would be in the pablic interest to acquire property for future
highway rights-of-wuy. The inguiry may then be made s to whether
such an activity is now nuthorized under existing Federal-aid laws.
The answer is in the affinative. For all Federal-nid highway systems,
including the luterstate System, right-of-way aequisition ean be
financed, in the ususl Fedoral o rata, out of each State’s annual
apportionment from Ifederal Highwry Trust Funds as long as 7 years
in advance of construciion. For the most part, this time period has
been found to bo adequate, though in a few isolnted instances it

a3 nol.

Tho legal stetus of advance acytisition af the State level is not so
clearly defined. Statutes specifically authorizing the acquisition of
Jands for future hichway nse have heen found in 27 jurisdictions.!
In 26 of these jurisdictions, the legal authority is granted to the high-
way department, but in Wisconsin, the authority is bestowed on
the Milwaukee County Expressway Commission. In ndditicn, in
16 other Siates® and the District of Columbia, autherity to acquire
lands for future highway use is implied by the statutes or by court
decisions in those jurisdictions, Accordingly, in 43 jurisdictions, there
is either express or implied authority to anticipate the future in
highway land acquiremeni activities,

glt_does not follow, from the fuct that many States have express or

i uthority.- to acquire property for future highway use, that

such autherizations nre fully viilized or sre com letely adequate to
desl with s full range of advance acquisition prob]iems. The contr
actually prevails. Necessary or desirable elements of suthority and
prictice are dealt with in sovera) recent studies, discussed Jator in this
report. The elements include such matiers as an appropriate declara-
tion of legislative policy, o delegntion of anthority to acquire lands for
future highway use, definition of future use, standards for the exercisa
phehanhiio.

Lot a Lo Lo Slhre, Soluto, Comecont, Fioity soaho, Togura, betee,
Ohiy, Oklshoma, Pucrto Rieo, Ttah, Viegiate, Washin tan, West Vi, nin, Whoansin,

1 Dralawarg, lowa, Kentucks, Melfe, Allsslssippl, Missourd, New Mampshire, New Yo Noarth Cape-
Yas, Oregon, South Caroling, Bouth Dekots, Tunriassss, Tetas, Wiscansin. Wyoming, %
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of tho power, type of interest to be acquired, the power to sell lands
no longer necdag. power to lenss, application to improved or unim-
proved lands, financing, definition of terms, intergovernmental
reIationshiFs, and other matters.

A complotely adequate legislation authorization te acquire lands
for futurs highway use is uscless unless the financial resources to do
. the job are someinw provided. At the Federal lovel, while funds

u.vail’uhla for Federal-aid highway improvement may be used for
advence right-of-way acquisition, this uso is in compotition with the
domands for physical eontruction of highways. The level of Fedaral-
gid highway funding authorized is insufficient to encourage much,
if -any, acquisition of property for futuro highway use; it is barely
sufficient to finance interstate end other Federal-nid construction
programs. From the Stete side, 12 of the States * have established
- spacific funds for advance acquisition, of varying size and adequacy
in tormus of the need. The magnitudes range from $300,000 in. Delawsara
to $50 million in New York. Additionally, soven other States set
asido funds of various sizes for this purpose from budgeted highway
funds. All but thres States have indicated that present funding
g:nctices are inadequate for advance scquisition purposes. A corollary

nefit from an aﬂvance right-of-way program would accrua from
moro orderly relocation practices. In accordance with Foderal recula-
tions, and in many instances under their own statutes, State higﬁway
departments advise ownors and occupants of preporty needed for
highway purposes of relocation advisory nssistance thab is available.
ast experionce indicates that approximetcly 3 percent of individuals
&nd businesses forced o vaecate have dono so with 30 days or less
alter notice;-76 percent botween 30 rnd 180 days; and the remaining
21 porcent have vacaled after 120 days or more. States sometimes
grant 30 to 80 days rent-free occupancy. The most prevalent method
of disposing of improvenents is throug:g public auction or sealed bid.
The time required varvies. After vacation of the improvement, an
average of 2 months are required for advertisement, sale, and removal.
The management of property aequired in advance of need is an
essentinl element of any advance aequisition activity. Of the 50 States,
the District of Cohnnbin and Puerto Rico, 48 jurisdictions have legal
authority to lease, and 37 of these make use of this power to some
extent. Mansgement expenses range from 3 to 30 pereent of gross
rontal income, excluding real estate taxes. Federal funds participate
in all elements of property management except for real estate. tax-
payment, en exception that will bear further policy stud&. Seven
;ggates must pay real estate taxes on properties used for other than
,hi,«ihway purposes, and three of these States must make such payments
on 'F if the property is income producing.
ahbles 1 and 2 symmarize some advance acquisition data by States,
The outright acquisition of property in'ad vance of need is but one of
several different methods of making sure that the lands needed for
futurc highway purposes will be available at veasonable cost. It may
be the best of such methods, since it makes use of the power of eminent
domain and immediate compensation is paid for the property taken,

Other ways of achicving the same goals involve reservations of various
kinds under the State police power, as is done by or {or the State high-
woy departmenis in nine of the States, Additionally, in 37 States,
varying degrees of coordipation and cooperation have been effected
between the highway departments and local government agencies
baving reservation evthority under the police power,

—————
" Arlsona, Californla, Connsstiont, Dolawars, Marylund, Now Jersoy, New York, North Curol
Temneston, Virgints, West Virgialn, snd Wisconsin, 7 ) na,
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SUMMARY

SCENIC EASEMENTS

LEGAL, ADMINISTRATIVE, AND VALUATION
PROBLEMS AND PROCEDURES

This study was divided into two sections with two original goals: (1) the legal
aspects of scenic zasemconts and (2} the valuation aspects of scenic easements.

Legal Aspects

The scenic easement would agpear to b2 an extremely useful device for imple-
menting the highwoy beantification progiam, In rural areas where the land is
not yet ready for development, the cost of scenic easements is quite low as com-
pated to the cost of fre-simple acquisition. This is particularly true when scenic
easements are acquired over wetlands, flood plains, and areas where the scenic
restrictions do not mizrfore with the continued use of the land for agricultural
purposes and where development potential for other than agricaltural uses is
limited.  Even where the development potential of the land for other uses is
greater, the cost of a stenic gasernent may be considerably less than the cost of
fee-simple acquisition.

The experience of the Wisconsin Highway Commission indicates that it is
possibie to operate & program of scenic easement acquisition and maintenance
quite snccessfully i (1) landowners are fully educated as to the objectives of
the program and the rights they are relinquishing when they grant a scenic ease-
ment; (2} a system of periodic inspections is established, with prompt reporting
of auy violations of scenic restiictions; and {3) the local courts are well informed
as to the objectives and the mode of operation of the scenic easernent program.

It is likely that use of the power of eminent domain and the expenditure of
State funds to acquire scenic sascments will be sustained in most States, if chal-
lenged, on the ground that sceniv cascmeats promote a public purpose and make
possible a public use of the servient land. In some States with constitutional
anti-diversion provisions, the use of dedicated highway funds for scenic easement
acquisition may present more of a protlem. “Egual protection” may also raise
problenis, not with respect to scenic casement acquisition per se, but in connection
with related police power reswrictions on land use adjacent to highways.

In connection with ihe copstitutional public purpose and public use require-
meats, it would seem destrable to include in scenic cnabling legislation an express
declaration that acquisition of scenic interests io land adjacent to highways is for
a public purpose and will provide for a public use. Such a declaration is, of
course, not conclusive on the issues of public purpose and public use, but it is
secorded substantial weight by the courts. It could well be strengthened by an
express declavation that the contemplated public use may be either active—as
where there i= a public right of entry on scenic overlook areas—or passive—as
where the only public rights are negative and the public use consists of visual
occupancy,




A few other conclusions as to scenic casement cnabling kegislation may be in
order, as follows:

1. Tt 15 desivable to statz in the enabling act--as most of ithe current acts
do-that scenic interests Tuay include the fee simpic or any lesser interest, and to
mention scenic eascments expressly—as most of the current acts do not.

2. The enabling act should incinde some definition of a scenic eascment—a
feature conspicucusly lacking in practically all of the current enabling legislation,

3. The enabling nct should provide for acquisition of scenic interests {includ-
ing easements) by condemnativn, as well as by purchase, exchange, and gift, for
without the power to conderan the Siste highway agency is severely handicapped
in mcgotiating for the purchase of scenic interests and may, on occasion, find it
impossible to preserve an especially sipnificant scenic area at a reasonable price.

4. If the power to condemn scenic interests is given to the State highway
agency, it should alse be authorized to withdraw frem 2 condemoation proceeding
on payment of the landowner's costs, fa the event the condernnation jury finds a
value grossly in excess of what the hiphway agency believes the scenic inferest is
worth.

5. The enabling act should suthorize not only acquisition of the fee simple
and less-than-fee interests, bui also the scquisition of the fee simple and resale
of the fee subject to scenic restrictions.

6. The eazbling net should expressly provide that all scenic easements acquired
by the State highway ageocy adjacent o or in locations visible from the highway
shall be deemed appurtenant to the highway, and that all scenic zasements shall
be binding upon and enforceable against the original owner of the servient land
and all his heirs and assigns in perpetuity ualess the scenic casement deed expressly
provides for some lesser duration.

7. The enabling act should expressly provide that no court may declare a seenic
easement 10 be extinguished or unenforceable on the ground of changed conditions
or {rustration of purpose.

8. The enabling act shouid expressly avihorize the State highway agency, when
it will not be contrary to the public intercst, 1o gramt an appropriate variance of
the scenic rasement restrictions.

In drafting scenic easement deeds, it would szem that the current Wiscounsin
practice has substaniial advantages in terms of wiloring the land-use restrictions
and the grant of affiraative rights to fit the particular situation. The current
practice in Wisconsin Is to select in advance from a substantial list of restrictions
and affirmative rights those most appropriate for the particular scenic location,
The highway agency’s field committee or “team.” consisting of an engincer, 2
right-of-way agent, and a wayside development spéeialist, which determines the
content of the scenic casement “package” in cach case, is given authority to add
other provisions not coatained in the stundard lisW where necessary to deal with
an unusual sitation, But the highway agency’s negoiiator is pot authorized to
deviate from the proposed sconic easement package cxcept where addition of a
clarifying word or phrase, which docs not change the basic intent of the easement,
may resolve a misunderstanding or possible futyre question as to inteot.

-




CHAPTER FOUR

<7

PROPOSED ENABLING LEGISLATION AND SUGGESTED

SCENIC EASEMENT PROVISICNS

PROPOSED ENABLING LEGISLATION

It may seem presumptoous to set forth a propesed scenic
casement enabling act, inasmuch as s larpe majorily of
the Stales have already enacted enabling legislation in
rciponse to Title 11! of the Highway Beautification Act
of 1965, It is possible, however, that the proposed scenis
easement enabling act may be heipful to thosc States which
as yet have no enabling legisiation, and perhaps also in
vther States which may wish 10 reconsider enabling lepis-
lation enacted somewhat hastily in order to qualify for 3
percent” Federal funds under Title 11} of the Highway
Beautification Act of 1965, Like most of the enabling
statotes already adopted, the proposed statnte is broad
enough to permit acquisiticn of fand in fee simple, or any
kesser estete or interest therein, for the purpose of pre-
serving, restoring, or enhancing scenic beauty along the
highways.
The proposed enabling legislation Is as follows:

Highway Scenlc Beauty Act

€1) It is the intent of this act to promote the safety,
convenicnce and enjoyment of travel on, and protection
of the public investment in, those State highways which
are part of the National System of Interstate and Defense
Highways or the Federal-aid systera of primary and second-
ary' highways, and to provide for the restoration, pres-
ervation, and enhancement of scenic hoavty within, ad-
jacent 1o, or within eyeshot of such highways,

(2} The State highway agency [commission or depart-
ment] is hercby authorized 1o acquire, either in fec simple
or any lesser cstate or intercst, real proporly adjacent
t¢ or within eyeshot of any State highway comprised in
the National System of Interstate and Defense Highiways
or the Federal-aid systcm of primary and secondary high-
ways, [any State or county highway] which the State
highway agency considers necessary for the preservation,
festoration, or ¢nhancement of scenic beauty within, ad-
jacent 1o, or within eyeshot of such highways. Such ac-
qQuisition may be by gift, purchase, exchange, or conden-
nation, The cost of acquisition shall be considered part
of the cost of highway construction.

{3} The Jess-than-fee simple interests authorized to be
acquired by this act may include scenic easerucnty, which
are servitudes designed to permit land to remain in private
ownership for its normal agriculieral, residential, or other
use and at the same time to restrict and contral the future
usc of the land for the purpose of preserving, restoring,
ar enhancing the natural beauty of the land subject to
the scenic ecasement. Scenic sasements acquired pursuant
to this act shall be deemed to comstitute easemcnts both

at law and in equity, end all the usual legal and equitable
remedies {including prohibitory and mandatory injunc-
tions) shall be available to protect and enforce the Stale’s
interest in such seenic easemcnts, All scenic easemenls
acquired pursuant te this act shail be deemed to be ap-
purtenani to the highways to which they are adjacent or
from which they are visible. The duoties created by any
scenic easement acquired pursuant to this act shall be
binding upon and enforcible against the original owner
of the land subject to the scenic easement and his heirs,
successors. and assigns in perpetuity, enless the instrument
creating the acenmic easernent expressly provides for a
igsser duration. No court shall declare any scenic ease-
ment acquived purswant to this act to have been extin-
guished or to have become unenforcible by virtue of
changed conditions or frustration of purpose,

{4) The State highway agency may acquire land in
fee simple pursvant 1o this act snd convey or lease such
property back to its eriginal owner or o another person
or entity subject o such reservations, conditions, ease-
ments, covenants, of other contractual arrangements as
will preserve, restore, or enbance the scenic beauty of
the area travessed by the highway.

{3} The Staie highway agency is hereby authorized
to grant variances from the reservations, conditions, re-
stctions, cevenants, or other contractual arranige ments
contained jn any scenic easements acquired pursnant to
this act or in any conveyances made pursuant to this act,
epen the fellowing conditions:

{a) Application for such variance shall be made by
the landowner in writing on forras supplied by the State
highwzy agency and shall include a description of the
fand, the variance or release desired and the reasons
thereior.

ib} Any such variance shall be determined by the State
highway agency 1o be in the public interest and not con-
trury to the purposes of the scenic enhancement program.

{e} The State highway agency shall determine whether
the granting of the variance sought will add value to the
fand in question, If the determination is affirmative, the
landowner secking the variance shall be required to pay
such value to the State highway agency. To aid in such
determination, independent appraisers may be employed.

{d} The State highway agency shall require the execu-
tion of such conveyznces, contracts, or other instruments as
it deems legally necessary 1o accomplish the desired result.

{6} When the State highway agency shall deem it neces-
sary 1o gxercise the power of eminent domain to acquire
any real properiy, either in fee simple or any lesser esiate
or interest, pursuant to this act, the agency shall be entitled
@b any point in the condemnation proceeding, even after
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verdict, to have the proceeding dismissed uvpoa payment of
all costs of the condemnes, inchsding alioracy’s faes.

{7) The Legislature hereby declares that the acquisition
of interests in real property for the purposes staded in thiy
act will serve & public purpose and provide for & pubdic use
of such interests, Where the interest acquired pursnant 1o
this act is a scenic casement or other fess-than-fes simple
interest imposing scenic restrictions on land, the visual use
and occupancy by the traveling public of areas sebject to
such restrictions is hereby declared to be 2 public use.

T,




